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The Land Reform (Scotland) Act 2016 (Register of Persons Holding 

a Controlled Interest in Land) Regulations 2021 

 

Introduction to the Explanatory Document prepared in accordance 

with section 41(2)(a)(ii) of the Land Reform (Scotland) Act 2016 

 
 
1. On 26 November 2014, the First Minister, as part of the Programme for 

Government, set out the Scottish Government’s vision that Scotland’s land must 
be an asset that benefits the many, not the few. That vision was articulated in the 
Land Reform (Scotland) Act 2016 (“the 2016 Act”) which received Royal Assent 
on 22 April 2016. 

 
2. The attached Explanatory Document has been prepared in respect of the 

proposed draft regulations that will implement Part 3 of the 2016 Act. The draft 
regulations are the Land Reform (Scotland) Act 2016 (Register of Persons 

Holding a Controlled Interest in Land) (Scotland) Regulations 2021. 
 
3. The Regulations are to be made in exercise of powers conferred by section 39 of 

the 2016 Act. 

 
4. References throughout to the Explanatory Document and the draft Regulations 

refer to the Explanatory Document and the proposed draft Regulations required 
by section 41(2)(a)(ii) of the 2016 Act. 

 
5. This introduction provides background to the Register of Controlling Interests in 

owners and tenants of land and summarises the proposals within the draft 
Regulations. It also outlines next steps in delivery of the draft Regulations. It will 

not form part of the final Explanatory Document.  
 
Background 

 

The Land Reform (Scotland) Act 2016 
 

6. The passage of the 2016 Act was a substantial step in the development of land 
reform in Scotland. The Act represented the culmination of a significant debate 

with contributions from across Scottish society, and the proposals introduced in 
the Bill were developed and strengthened during its Parliamentary stages. This 
was particularly the case in the sections dealing with transparency of land 
ownership. 

 
7. The inter-related provisions of the 2016 Act provide a range of measures to 

progress land reform, driving change in how Scotland’s land is owned and used. 
These provisions include: 
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 The Scottish Land Rights and Responsibilities Statement, which was 
published in September 2017 and aims to support a strong relationship 

between the land and people of Scotland, where rights and responsibilities in 
relation to land are fully recognised and fulfilled. 
 

 The Scottish Land Commission became operational on 1 April 2017 with a 

remit to review the effectiveness and impact of laws and policies relating to 
land, and to make recommendations to Scottish Ministers. A key part of its 
Strategic Plan is to examine options for future land reform including the 
concentration of land ownership in Scotland. 

 

 Guidance on Engaging Communities in Decisions relating to land, which was 
published in April 2018 and expects land owners and those with control over 
land to engage constructively with communities across rural and urban 

Scotland. 
 

 A new Right to Buy to Further Sustainable Development is expected to come 
into force in 2020. This follows the Right to Buy Abandoned, Neglected and 

Detrimental Land which came into force in June 2018. These will deliver 
increased opportunity for Scotland’s communities to own land. 
 

Register of Controlling Interests in land 
 

8. Section 39 of the 2016 Act is the result of Government amendments that were 
agreed at Stage 3 of the Bill. These gave Scottish Ministers new powers to 
provide for the disclosure and publication of information about controlling 

interests in land owners and tenants across Scotland. The proposals were widely 
welcomed and the Scottish Parliament voted unanimously to support them. 

 
9. Section 39 requires Ministers to make regulations requiring information to be 

provided about persons who have controlling interests in owners and tenants of 

land, and about the publication of that information in a public register kept by the 
Keeper of Registers of Scotland (“RoS”). 

 
Land Registration in Scotland 

 
10. Information about land ownership is held in the General Register of Sasines, 

Scotland‘s original national register of property deeds which dates back to 1617, 
and the map-based Land Register of Scotland which was established in 1981. 

These registers ensure that information about the owner of a right in land is 
publicly available. In October 2017, RoS launched ScotLIS (Scotland’s Land 
Information Service) – a new map-based, on-line land information service.  

 

11. Under these current arrangements, all but a very small number of properties – 
typically those which have not changed hands in over 400 years – will appear in 
one of the two property registers. Information about the legal owner or tenant of 
the land can be accessed for the vast majority of the land in Scotland. 
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12. There are, however, reasons why this may not be sufficient to reveal the persons 
who can actually exercise control in relation to the land. The legal owner of the 
land may be an opaque legal entity, such as an overseas company, or the legal 

owner of the land may hold the title subject to an arrangement which is not 
discernible from the Land Register itself, such as a trust arrangement. 

 
13. There are approximately 2.7 million property titles in Scotland of which around 

1.8 million titles are included in the Land Register. This covers approximately 
37% of the Scottish land mass and represents 68% of all the potential property 
titles in Scotland, leaving just over 860,000 property titles remaining in the 
Register of Sasines. Information about accessing these property registers can be 

found on the Registers of Scotland website. 
 
14. The Land Register has a number of advantages over the existing Register of 

Sasines. In addition to providing a state-backed guarantee of title supported by 

the Keeper’s warranty, as the Land Register is map-based it is more easily 
searched, with title sheets defining the extent of individual properties on the 
Ordnance Survey map. 

 

15. Land Register Completion has been a priority for RoS since they were invited by 
Scottish Ministers in 2014 to complete the register by 2024. This remains a key 
focus for RoS and they’ve been working with public bodies to achieve the 
completion of all publicly owned land and property by 2019. The target set is 

ambitions and with competing priorities across the public sector this has not been 
possible to achieve for many organisations. The public sector voluntary 
registration process is ongoing and will continue past the sub-target for 
completion by the end of the 2019-20 financial year. RoS are focused on the 

2024 target and the benefits that a completed land register will bring. 
 

16. The majority of the public sector have engaged with RoS, for example Forestry 
Land Scotland have submitted all of their applications with a target of RoS getting 

them onto the land register by march 2020 (this will represent 7% of Scotland’s 
land mass). RoS are also working on programmes such as a Keeper induced 
registration to support local authorities to register some of their housing stock and 
we will continue to collaborate actively across the public sector to support this 

area of land register completion.  Based on the current plans, RoS are confident 
that they will meet the 2024 deadline, providing that they have continued 
collaboration from all sector to submit applications in a timely manner. Further 
information on this is available on the Registers of Scotland website1. 

 
Passage of the draft regulations and next steps 

 

17. The Regulations to be made in respect of Part 3 of the 2016 Act are subject to 
an ‘enhanced’ affirmative procedure. Sections 40 – 42 of the 2016 Act sets out 
the process: 

                                                             
1 https://www.ros.gov.uk/  

https://www.ros.gov.uk/
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i. Under section 41(2), Ministers laid on 26 June 2018 a copy of proposed 
draft regulations in Parliament for the purposes of consulting the Keeper of 
the Registers of Scotland and such other persons as they consider 

appropriate. Ministers must lay a copy of the proposed explanatory 
document in Parliament alongside those regulations. The draft regulations 
were laid for a period of 60 days not including periods in which the 
Parliament is dissolved or is in recess for more than 4 days.  

ii. Subsequently, Ministers must lay a further draft of the regulations, having 
had regard to any representations made about the proposed draft during 
the period of consultation. Ministers must also lay an updated version of 
the explanatory document that explains any changes (if any) made as a 

result of the representations made during the consultation. 
iii. Finally, Ministers must lay the regulations in draft as they would with any 

other affirmative instrument. There is no specified period between the 
“second” and the “third” laying of the regulations. 

 
18.  An accompanying consultation document was also published. An independent 

analysis of the responses received was published on 3 April 2019. Responses 
were sought on a number of specific questions; however, additional comments 

or views on any part of the regulations were also welcomed. 
 
19. Ministers have committed to avoid the duplication of information in the new 

register and elsewhere if possible. Considerations on this issue are set out 

elsewhere in this explanatory document, including how the proposed draft 
regulations take account of existing legislation. 

 
20. The UK Government (‘UKG’), has previously committed to establish a Register 

of Overseas Entities’ Beneficial Owners and have this operational by 2021. This 
would apply to overseas legal entities, including companies, which own land or 
are tenants of registrable leases in the UK. The legislation establishing the 
register is still to be introduced. The most recent Queen’s speech took place on 

19 December 2019 and no commitment was made about the draft UKG 
Registration of Overseas Entities Bill.   

 
21. The proposed draft Regulations do not take into account the proposals for a 

Register of Overseas Entities’ Beneficial Owners as the detail of these is not yet 
known. The Scottish Government will continue to monitor progress of UKG 
proposals. It is possible that the proposed draft Regulations may be amended at 
a later date to take account of the UKG proposal.  

 
22. The Explanatory Document is being laid in Parliament alongside the proposed 

draft regulations, a Business and Regulatory Impact Assessment, a Data and 
Privacy Impact Assessment and an Equalities Impact Assessment. 

 
23. The Scottish Government have considered whether a full Strategic 

Environmental Impact Assessment, or a Children’s Rights and Wellbeing Impact 
Assessment were necessary and have concluded that they are not at this stage. 

Fuller details of these considerations are set out at Chapter 3 of the Explanatory 
Document. 
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The Land Reform (Scotland) Act 2016 (Register of Persons Holding 

a Controlled Interest in Land) (Scotland) Regulations 2021 

 
Explanatory Document prepared in accordance with section 

41(2)(a)(ii) of the Land Reform (Scotland) Act 2016 

 
 
Introduction 

 
1. This document has been prepared under sections 40 to 42 of the Land 

Reform (Scotland) Act 2016 in respect of the Land Reform (Scotland) Act 
2016 (Register of Persons Holding a Controlled Interest in Land) (Scotland) 

Regulations 2021 (“the Regulations”).  
 

2. It has been prepared by the Scottish Government in order to assist the reader 
of the Regulations. It should be read in conjunction with the Regulations and 

where a regulation does not appear to require an explanation or comment, 
none is given.  

 
Purpose of the Regulations 

 
3. The overarching purpose of the Regulations is to increase public transparency 

in relation to individuals who have control over decision-making in relation to 
land. They are intended to ensure there can no longer be categories of land 
owner or tenant where, intentionally or otherwise, control of decision-making 

is obscured. In conjunction with other transparency regimes, this means that it 
will be possible to look behind every category of entity in Scotland, including 
overseas entities and trusts, to see who controls land. We do not require 
double reporting for entities subject to other regimes as we do not want to 

duplicate existing publicly available information. The Regulations will also aid 
policy making by enabling a fuller picture of those individuals who have 
control over decisions about land in Scotland. 

 

4. A consultation on the policy proposals for a new register was carried out from 
September – December 2016. Responses and an analysis of the responses 
were subsequently published online2. A further consultation on the policy 
proposals for a new register was carried out from June – November 2016. 

Responses and an analysis of the responses were subsequently published 
online3 

                                                             
2 Where consent has been given to publish responses they can be accessed here: 
https://consult.gov.scot/land-reform-and-tenancy-unit/controlling-interests/. An analysis of the responses can 
be accessed here: https://beta.gov.scot/publications/improving-transparency-land-ownership-scotland-
consultation-analysis/.  
3 Where consent has been given to publish responses, both the responses and the independent analysis can be 
accessed here: 

https://consult.gov.scot/land-reform-and-tenancy-unit/controlling-interests/
https://beta.gov.scot/publications/improving-transparency-land-ownership-scotland-consultation-analysis/
https://beta.gov.scot/publications/improving-transparency-land-ownership-scotland-consultation-analysis/
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5. The consultation document explained at paragraph 18: 
 

“The Scottish Government is keen to ensure that land in Scotland is sustainably 
owned, used and developed in the interests of land owners, communities and 
wider society. Improved information about who controls land owners and tenants 
in Scotland will therefore help empower people, including community groups, and 

give them the opportunity to understand who is in control of land owners and 
tenants. This transparency should also allow people to engage constructively with 
any person with a controlling interest who makes decisions in relation to land that 
might have an impact on sustainable development.” 

 
6. The Register of Persons Holding a Controlled Interest in Land will require 

categories of entities who may own land in Scotland and where the controlling 
interests in the entities is not currently transparent, to make details of their 

controlling interests publicly available. 
 

Contents  

7. This Explanatory Document is divided into 4 Chapters.  
 

8. Chapter 1 explains Parts 1-5 of the Regulations, which concern: the 
functioning of the Register, the duties on persons to provide information for 

entry onto the Register, the role of the Keeper as registrar, how information in 
the Register will be maintained, and the non-disclosure of information in the 
Register in exceptional circumstances. This Document sets out how these 
proposals will work and the policy rationale behind them. 

 
9. Chapter 2 explains Schedules 1, 2 and 3 of the Regulations. These concern 

who is to be registered in relation to each category of owner or tenant and 
which categories of owner or tenant will be excluded from the draft regulations 

as proposed. It also sets out details of the evidence required to support a 
security declaration.  

 
10. Chapter 3 summarises the impact assessments undertaken in respect of the 

Regulations. 
 

11. Chapter 4 summarises the main changes that have been made to the 
proposed draft regulations between the first and second layings.  

 
Summary of the Regulations 

12. The Regulations require that a new Register be created – the Register of 
Persons Holding a Controlled Interest in Land. This is referred to throughout 

as ‘the Register’ (although in the Regulations themselves, it is referred to as 
the “RCI”).  

 

                                                             
https://consult.gov.scot/land-reform-and-tenancy-unit/transparency-in-land-ownership/. 

https://consult.gov.scot/land-reform-and-tenancy-unit/transparency-in-land-ownership/
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13. The Register will contain information about the persons who can influence or 
control owners and tenants of land. As such, there will be an entry for each 
controlled person detailing who is in a position to influence or control them. 

 
14. Duties will be placed on owners and tenants of land, and persons who can 

influence or control them, to provide information for inclusion in the Register. 
This information will enable members of the public to engage with the 

respective parties. It will be a criminal offence not to comply with the duties, 
punishable by a fine. 

 
15. The Register will be created and held by the Keeper of the Registers of 

Scotland who will be under duties to enter the relevant information onto the 
Register, and to act on any notices provided to her if there are changes in the 
relevant information. 

 

16. The Keeper will have the power to amend the Register should the information 
in it be inaccurate, and questions about the accuracy of information in the 
Register can be referred to the Lands Tribunal. 

 

17. Individuals whose information is to be included in the Register as a person 
with influence or control over another may make a “security declaration”. This 
would be made on the basis that inclusion in the Register of one or more of 
the individual’s required details would put them, or another person connected 

to them, at risk of violence, abuse, threat of violence or abuse, or intimidation. 
While a security declaration is in force no information about that individual will 
be disclosed in the Register.  

 

18. The Regulations apply to owners of land and tenants of registrable leases 
(that is, leases of over 20 years). The Regulations primarily seek to address 
two particular scenarios in which there is currently a lack of transparency as to 
the control or influence of the decision-making of an owner or tenant of land. 

Firstly, where the legal owner or tenant of the land is an opaque legal entity, 
such as an overseas company, or secondly, where they hold the title or lease 
in an arrangement which is not necessarily discernible from the Land Register 
itself, such as a trust arrangement. 

 
19. Accordingly, the Regulations will result in the disclosure of information about 

persons who have influence or control over the person listed as the owner or 
tenant of the land by means of the existence of one of the following types of 

association:  

 a contractual or other arrangement with a person to give that person 
influence or control over significant decisions in relation to the land,  

 a partnership, including any Scottish partnership where at least one 

partner is an individual,  

 a trust,  

 an unincorporated association, or  

 an overseas legal entity. 
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20. Where information similar to that which is required for the Register is already 
reported and publicly available, the information is not duplicated in the 
Register. This prevents the same information being gathered, recorded and 

held in different places, and minimises the administrative burden on public 
services and those who are already under requirements to report this 
information elsewhere. Categories of entities who are an owner or a tenant of 
land and who meet this condition are therefore not required to provide 

information for inclusion in the Register as an owner or tenant of land. They 
may, however, still be recorded as an associate of another owner or tenant of 
land. 
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CHAPTER 1 

 
How the Register will work – Parts 1-5 of the Regulations 

 

21. Parts 1-5 of the Regulations explain the functioning of the Register, the duties 

on persons to provide information for entry onto the Register, the role of the 
Keeper as registrar, how information in the Register will be maintained, and 
the non-disclosure of information in the Register in exceptional circumstances. 

 
Part 1 – Introduction 

22. Regulation 1 sets out that the Regulations will come into force on 1 April 
2021. This will enable the Register to be operational from 1 April 2021. 

 
23. Regulation 2 explains the meanings of terms used in the Regulations. 
 
Part 2 – Register of persons holding a controlled interest in land  

24. This Part sets out what information the Register is to contain, how and when 
entries should be amended or removed, and how people can search the 
Register for information.  

 

The establishment and contents of the Register 

 

25. Regulation 3 (Register of persons holding a controlled interest in land) 
provides that the Keeper must establish and maintain a Register known as the 
Register of Persons holding a Controlled Interest in Land (“the Register”). This 
regulation also sets out the information that the Register is to contain. 

Regulation 3(2) sets out that the Register will be a record of persons who own 
or are tenants of land and, in relation to that land, are associated with a 
person to whom Schedule 1 applies. Persons to whom Schedule 1 applies are 
referred to as ‘associates’. Owners or tenants who have associates (with the 

result that there is an entry in the Register in relation to them) are referred to 
as ‘recorded persons’. 

 
26. Regulation 3(3) sets out that an entry in the Register is to contain: 

 The name and address of a recorded person; 

 The title number of the land or, where the land is not in the Land Register, 
a description of the land sufficient to allow it to be identified; 

 Details of the capacity in which the recorded person owns or leases the 

land. (This would include, for example, where an individual owns the land 
in their capacity as a trustee); 

 The required details in relation to each associate (these details are set out 
at regulation 10) or, where a security declaration has been made, a 

statement of that instead; and, 

 The date of any notice given to the Keeper in respect of the entry. 
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27. Paragraph (4) of regulation 3 sets out that the Register will be in a form 

considered appropriate by the Keeper, which may be electronic. This gives 
the Keeper latitude as to the form of the Register and ensures that an 
electronic system, like the existing Land Register, can be used.  

 

28. In practice, regulation 3 therefore requires that each entry in the Register will 
be specific to a piece of land in respect of which there is some sort of 
controlling interest over the owner or tenant of that land. An entry will have an 
identifier relating to the land by which it can be searched. This identifier may 

be the Land Register title number (where there is one) or alternatively an 
address or other description of the land sufficient for it to be identified. It is 
also possible that the Keeper may elect to give a unique identifier in respect of 
each entry. 

 
29. Entries in the Register will be in relation to land owned (i.e. where title to land 

is held) or a lease which can be registered in the Land Register (i.e. a lease of 
20 years or more). 

 
30. An entry will contain information about the owner or tenant of the piece of land 

(referred to as the ‘recorded person’) as well as information about the persons 
who are associated with the ‘recorded person’. ‘Associate’ is the term used in 

the regulations for the persons who hold a controlling interest in relation to a 
recorded person. The definition of an ‘associate’ is contained in regulation 3 
and whether a particular person is an associate is determined by reference to 
the categories of persons described in Schedule 1 of the Regulations. 

 
Making of Entries in the RCI 

31. Regulation 4(1) requires the Keeper the make an entry in the register in 

accordance with regulation 3, following receipt of information provided under 
regulation 10(3) by a person to whom that regulation applies. 

 
32. Regulation 4(2) requires he Keeper to make an entry no sooner than 30 days 

after receipt of the information in regulation 4(1).  This will allow a standstill 
period for associates to be able to apply for a security declaration and for the 
Keeper to make a decision prior to any information appearing on the register. 
 

Amendment of the Register  

 

33. Regulation 5 requires the Keeper to amend the Register in certain 
circumstances. This is to ensure that the information in the Register be kept 
as accurate as possible. 

 

34. Regulation 5(1) sets out that the Keeper must remove an entry from the 
Register if the previously recorded person is no longer the owner or tenant of 
the land, or if the recorded person no longer has any associates. 
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35. Regulation 5(2)(a) and (b) sets out that the Keeper must amend entries in the 
Register as she considers necessary if she receives: a notice under regulation 
12 (relating to the updating of information in the Register), a security 

declaration, a notice under regulation 16 (relating to revocation of a security 
declaration), a notice under regulation 23 (relating to the death of an individual 
or winding up of a legal entity), or a security declaration ceases to have effect 
under regulation 17. 

 
36. Regulation 5(2)(c) requires the Keeper to make such amendments to the 

Register as she considers appropriate if she “becomes aware of an 
inaccuracy” in the Register. 

 
37. This is intended to enable the Keeper to amend the Register where there are 

clear errors in the material provided. This may be particularly helpful where a 
clear error has been made such as a foreign limited partner being registered 

as an associate when they cannot be so under paragraph 26 of Schedule 1 of 
the regulations. 

 
38. Regulation 5 does not prescribe how the Keeper may become aware of an 

inaccuracy but this could be as a result of being notified of an inaccuracy by a 
third party. She may correspond with persons to help her reach a conclusion. 
It is not, however, envisaged that the Keeper would investigate suggestions 
that there was or might be an inaccuracy in the register if the information 

provided to her did not disclose one.  
 

39. It is recognised that there will be situations in which the Keeper is unable to 
conclude whether the Register is accurate or not on the basis of the 

information available to her, and there is therefore the need for other means 
of resolution. 

 
40. Regulation 5(2)(c) does not give the Keeper power, or place a duty on her, to 

amend the Register to create an entry. There may be cases where there is 
not an entry in the Register in respect of a piece of land where it is believed 
that there should be one. Regulation 5(4) provides that the Keeper may 
request information that is relevant to any potential inaccuracy. It is not, 

however, intended that it should be the Keeper’s role or duty in such cases to 
investigate or to create a new entry in the Register.  

 
41. Where the Keeper is unable to reach a conclusion on the basis of the 

evidence presented to her, or where a question relates to whether an entry in 
the Register should be created, she or a third party can refer a question about 
the accuracy of, or lack of entry in, the Register to the Lands Tribunal. The 
Lands Tribunal has investigatory powers which enable them to consider 

complex cases, and to hold hearings into them, making them an appropriate 
body to determine issues that arise in relation to this part of the regulations. 

 
42. The process for referring a question to the Lands Tribunal is set out at 

Regulation 19. 
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Timing of making an entry or amendment  

 
43. Regulation 6 requires the Keeper to amend an entry in the Register as soon 

as is practicable. These provisions are designed to ensure that the Register is 

as accurate as possible. In particular it means that when third parties alert the 
Keeper to any perceived inaccuracies in entries to the Register (section 
5(2)(c)), she is under a duty to amend as she considers appropriate. 

 

44. Regulation 7(1) requires the Keeper to allocate a unique reference number for 
each associate whose information is entered onto the Register. Regulation 
7(2) provides that the unique reference number must appear in each entry in 
respect of that associate. For example, where one individual has been 

entered onto the register as being an associate of two different recorded 
persons, the same unique reference number would appear in each entry.  
 

Protection of the Register 

 
45. Regulation 8 provides for the Keeper to be responsible for ensuring the 

security of the Register and protecting it from interference, unauthorised 
access or damage. 

 
Access to the Register 

 
46. Regulation 9 sets out how people can access the Register and are able to 

search for information using certain criteria, namely, name and address of 
owner or tenant, title number of land or details of the associate, including the 
unique reference number. 

 

47. This regulation sets out the means for persons to have access to the Register 
and the information it contains. It is intended that searching the Register is as 
easy as possible, and that only one of the criteria needs to be known to 
enable someone to search the register to find details of controlling interests in 

the owner or tenant of the land.  
 
Part 3 – Duties to provide information 

48. This Part of the Regulations sets out the duties on persons to provide 
information for publication in the Register, the information that they are 
required to provide and the offences that are committed in the case of non-
compliance. 

 
Duty to notify of controlled interest and associates 

 

49. Regulation 10 sets out the duties which apply to persons who (a) own or 

tenant land and, (b) in relation to that land, are associated with a person to 
whom a Part of Schedule 1 applies.  
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50. Regulation 10(3) sets out that such a person must provide the Keeper with a 
title number or description of land sufficient for it to be identified, and the 
required details of the associate or a copy of a security declaration. 

 
51. Regulation 10(4) sets out that where a person has more than one association 

to a recorded person in relation to the same piece of land, for example as a 
trustee and as holding an office or position in an unincorporated body, that 

they only need to provide their details once. The will remove unnecessary 
duplication and potential confusion. 

 
52. Regulation 10(5) sets out that the person is required to take reasonable steps 

to verify the accuracy of the associate’s required details with the associate, 
and to inform the associate about their duties and rights under the regulations. 
These are: 

 the timescales for responding; 

 the offences for failure to comply; 

 the right to make a security declaration; and 

 the duty to inform the recorded person about any changes to their details. 

 
53. Regulation 10(7) requires the person to provide the information to the Keeper 

within 60 days of the associate becoming an associate.  
 

54. Regulation 10(8) provides that it is a criminal offence to fail to do this, unless 
the person has a reasonable excuse for not doing so.  

 

55. Regulation 10(9) sets out that a person has a reasonable excuse if they have 
taken reasonable steps to establish whether they have associates or to verify 
details of the associate but have been unable to do so. They must also have 

given notice to that effect to the Keeper. 
 
56. The references to ‘persons’ in Regulation 10 refer to the person who owns or 

tenants the land.  This label applies until the information required by 

Regulation 10 is notified to the Keeper. Thereafter the owner or tenant is 
referred to as the ‘recorded person’, for example in Regulation 10 and 
elsewhere. These terms differentiate between the point before and the point 
after the required details have been notified to and are recorded by the 

Keeper in the Register.  
 

57. A person will not become a recorded person if they consider under Regulation 
10 whether they have an associate, and conclude that they do not in fact have 

one. In that case they would not notify information to the Keeper and would 
not become a recorded person. 

 
Required details of an associate 

 

58. Regulation 11 sets out that the ‘required details’ of an associate that must be 
provided by the owner or tenant (under regulation 10) must include the date 
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when the association with the person who owns or tenants land began or a 
statement that such a date is not known.  
 

59. Where the associate is an individual, the required information also includes: 

 Their name; 

 A contact address; 

 Their date of birth (this will not be publicly available); and 

 If applicable, the unique reference number previously allocated by the 
Keeper in terms of regulation 7. 

 

60. Where the associate is a non-natural person,( i.e. an organisation or entity) 
other than a person of a type listed in schedule 2, the required details also 
include: 

 Its name; 

 Its registered number (if applicable); 

 The address of its registered office or its contact details; and 

 If applicable, the unique reference number previously allocated by the 
Keeper in terms of regulation 7. 

 
61. Where the associate is a person of a type listed in schedule 2, the required 

details are: 

 Its name; 

 Its registered number (if applicable); 

 The address of its registered office or its contact details; 

 The paragraph of schedule 2 that applies to it; and 

 If applicable, the unique reference number previously allocated by the 

Keeper in terms of regulation 7. 
 
62. The intention of this regulation is that information suitable for the associate to 

be identified and engaged with is available in the Register. Where the person 

is subject to another transparency regime, their required details ensure that 
there is sufficient information to enable those registers to be searched to 
disclose the ownership and control structures for those persons.  

 

Information about events affecting the Register 

 

63. Regulation 12 sets out in a table who should do what when certain changes 
about information in the Register become known. Regulation 12(2) sets out 
timescales for the Keeper to be notified of changes and regulation 12(3) 
requires the recorded person to take reasonable steps to ensure the accuracy 

of the information. 
 
64. The latter requirement to take reasonable steps reflects requirements of 

regulation 10(8)(a)(ii) and 10(8)(b) in respect of original notification to the 

Keeper about an associate. The offences and penalties for failure to comply 
also replicate those in regulation 10. 

 
Notification of associates about registration 
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65. Regulation 13 sets out that, when information about an associate is provided 

to the Keeper for inclusion in the Register, the relevant owner or tenant must 

notify the associate this has been done. Regulation 13(4) sets out that a 
failure to comply with this regulation without reasonable excuse is an offence. 

 
66. This regulation ensures that an associate is aware that the process of 

supplying information to the Keeper has been completed. This is important 
given that the associate is under a duty to provide information to the owner or 
tenant of the association (see regulation 14). Where the associate does not 
have notification under this section with 60 days of becoming an associate, 

the associate will want to take steps to ensure that the information is provided. 
  

67. Failure to provide give such a notice constitutes an offence.  
 

68. The following diagram sets out the process of verification and notification.  
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Diagram 1 – Duties to Provide Information 
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Associate’s duty to notify of association 

 
69. Regulation 14 requires that where a person knows they are an associate of a 

person but have not received notification of this from the person (as required 

by regulation 13) within 67 days, then they must notify the person that they 
are an associate and provide their required details (the required details are 
set out in regulation 11). Regulations 14(3) and (4) set out the offences and 
penalty for not complying with this duty, which replicate those in regulations 

10 and 12. 
 
70. This is intended to ensure that even when the person is not aware that they 

have an associate or are otherwise unable to identify an associate, then 

information about the associate will still be provided for inclusion in the 
Register. 

 
Duty of associate to provide information on request 

 

71. Regulation 15 sets out that a person (referred to as “A” in the regulation) who 
is contacted by a person under regulation 10(4) (that is, a person who may 
become a recorded person) must either confirm that they are an associate 

and that their details are correct, make a security declaration or inform the 
person that they are not an associate. 

 
72. Regulation 15(3) and (4) sets out that if the details of an associate as 

recorded in the Register require to be changed, or if a person ceases to be an 
associate of a recorded person, then the associate or former associate must 
inform the recorded person of the change as soon as reasonably practicable.  

 

73. Regulation 15(5) and (6) sets out that if a person receives a request under 
regulation 12(3) they must confirm the accuracy of their required information 
or provide the correct information if necessary. This will usually apply to 
existing or former associates. An offence is committed if these requirements 

are not complied with and the penalty is the same as that imposed under 
regulations 10 and 12 (i.e. a fine not exceed level 5 on the standard scale 
(currently £5000)). 

 

Security Declarations  

 
74. Regulations 16 to 18 set out details for the making and revocation of security 

declaration, and for appeals against decisions about security declarations. 
The right to make a security declaration contained in these regulations is 

intended to ensure that no-one is put at serious risk of violence, abuse, threat 
of violence or abuse or intimidation through the inclusion of their information in 
the Register. For example, this would be a mechanism by which victims of 
domestic abuse can prevent their information being disclosed in the Register. 

This mechanism is also intended to be suitable for use by persons who are at 
risk in relation to a position they hold which is relevant to the Register. This 
may be a refuge worker who would be registered as an associate as result of 
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their position within the unincorporated association which runs the refuge. 
Regulation 4(2) provides for a 30 day standstill period before the Keeper 
enters information onto the public facing register.  This allows additional time 

and safeguarding for an associate to apply for a security declaration. 
 
75. Suitable evidence is required in support of any declaration to ensure that only 

legitimate declarations are accepted. Suitable evidence is set out in Schedule 

3 of the Regulations. Schedule 3 lists a number of orders, interdicts, 
injunctions and measures that can support a security declaration. It also lists 
persons who can sign an attestation which can support a security declaration. 
The evidence listed in Schedule 3 reflects that used to determine whether a 

person is eligible for anonymous voter registration. That process is similarly 
focussed on individuals subject to risk.  
 

76. In certain limited circumstances the evidence listed in Schedule 3 may not be 

reasonably obtainable. For example, where persons who are subject to risk as 
a result of another person being registered as an associate, such as a refuge 
worker in the example above, the evidence at Schedule 3 may not be suitable 
because of its emphasis on personal risk. In such circumstances regulation 

16(4)(b) provides that the Keeper may consider such other evidence as she 
considers appropriate. 

 
77. Regulation 16 sets out that an associate who is an individual can make a 

security declaration if they, or someone connected with them, would be put in 
danger if any or all of their required details were made publicly available in the 
Register. Regulation 16(2), (3) and (4) set out what must be provided in the 
declaration and that the declaration must be provided to the Keeper and to the 

recorded person. The evidence required to support the declaration is set out 
in Schedule 3. Regulation 16(6) sets out that the security declaration ceases 
to have effect if evidence is not supplied to the Keeper within 60 days of the 
notification. 

 
78. The purpose of 16(5) and (6) is to allow sufficient time for individuals to obtain 

and provide the required evidence, while not providing an open ended time 
period for doing so. 

 
79. Regulation 17(12) sets out that a security declaration takes effect on the day 

on which the declaration is received by the Keeper. They cease to take effect 
on the day that the declaration is revoked (under regulation 15) or 30 days 

after a decision of the Keeper that the security declaration should not apply. 
Where the Keeper has decided that a security declaration should not apply, 
regulation 16 provides that an applicant may appeal that decision to the Lands 
Tribunal. If the decision is upheld the declaration would cease to have effect 

30 days after the determination of the appeal. 
 

80. The process for making a security declaration is set out in the diagram below.  
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Diagram 2 - Security declarations 
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Diagram 3 - Security declarations – appeals process  - regulations 16 and 18  
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CHAPTER 2 

Who we are seeking to register – Schedules 1 and 2 of the Regulations 

81. Schedules 1 and 2 of the Regulations set out the persons to be registered as 
‘associates’ in the Register. Schedule 1 identifies who is an ‘associate’ for 
each category of in-scope entity to which the Regulations apply. Schedule 2 

sets out the entities that are subject to other transparency regimes and to 
which the duty in regulation 10 to provide details of controlled interests and 
associates does not apply. 

 

82. The Regulations take account of existing legislation around transparency of 
land ownership – including land registration in Scotland – and corporate 
transparency including, for example, the UK people with significant control 
register. 

 
Corporate Transparency – People with Significant Control 

 
83. As set out in the previous consultation on a Register of Controlling Interests of 

June 2016, the people with significant control (PSC) register established in 

June 2016 under Part 21A of the Companies Act 2006 provides a great deal 
of information about persons exercising control of entities which may own land 
in Scotland. The PSC register, which is held by Companies House, is a 
valuable resource when seeking information about control over decision-

making in relation to land. 
 
84. The PSC register covers:  

 UK companies; 

 Limited Liability Partnerships (LLPs); 

 Scottish Limited Partnerships (SLPs); 

 Societas Europaeae; and 

 Scottish general partnerships where all the general partners are limited 

companies.  
 
85. Where one of these entities is the legal owner or tenant of land in Scotland, 

their legal form should be identifiable from the Land Register or Register of 

Sasines. Companies House maintain a register of company names so they 
cannot be duplicated. Searchers can use the information in the Land Register 
or Register of Sasines to access the information about that entity in the PSC 
register via the Companies House website. 

 
86. The PSC regime was established by the UK Government to address the 

“problem of corporate opacity” and “tackle the misuse of companies”4. 
 

87. The PSC regime means that: 

                                                             
4 https://hansard.parliament.uk/Commons/2016-01-
27/debates/16012748000006/RegisterOfPeopleWithSignificantControl?highlight=%22people%20with%20signi
ficant%20control%22#contribution-16012748000009  

https://hansard.parliament.uk/Commons/2016-01-27/debates/16012748000006/RegisterOfPeopleWithSignificantControl?highlight=%22people%20with%20significant%20control%22#contribution-16012748000009
https://hansard.parliament.uk/Commons/2016-01-27/debates/16012748000006/RegisterOfPeopleWithSignificantControl?highlight=%22people%20with%20significant%20control%22#contribution-16012748000009
https://hansard.parliament.uk/Commons/2016-01-27/debates/16012748000006/RegisterOfPeopleWithSignificantControl?highlight=%22people%20with%20significant%20control%22#contribution-16012748000009
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 Entities within its scope must investigate their ownership chains to identify 
their PSCs; 

 A person can be registered as a PSC if they meet one or more of the five 
conditions in relation to the entity. The conditions are based on: 
shareholdings, holding voting rights, having the right to appoint or remove 
the persons in charge of the entity, or otherwise being able to exercise 

significant influence or control over the entity; 

 The entity should then contact these people, or others who might know 
them, to confirm whether they meet one or more of the conditions and, if 
they do, to provide the required information (the required information 

includes their name, month and year of birth, address) for inclusion in the 
entity’s PSC register; 

 Prospective PSCs must respond to requests for information; 

 The information must then be added to the entity’s own PSC register and 

filed at Companies House to be made available on the central public 
register; and 

 Where there are changes in the information to be registered the entity 
must update the register with Companies House within 28 days. 

 
88. Since the PSC register was created in June 2016, more than 4.7 million PSCs 

have been entered onto the Register. Companies House statistics indicate 
that they currently have a compliance rate of 98% and they continue to work 

to improve this. 
 
89. The PSC regime is a significant step forward in terms of corporate 

transparency in the UK. It is easy to use and free to access. The Regulations 

seek, to a large extent, to avoid duplicating the information already publicly 
available in the PSC register, and avoid replicating the work that has gone 
into creating and maintaining it.  The Regulations require certain basic 
information to be provided about such entities if they are associates of an 

owner or tenant of land, but the Regulations generally do not require 
investigation of the ownership of the types of entity listed in Schedule 2.   

 
Identifying an ‘associate’ 

 

90. The ability or right of a person to control or direct the decision-making of an 
individual or entity which owns or tenants land determines whether they are 
an ‘associate’ for the purposes of the Regulations. This ability or right is set 

out in detail in the different parts of Schedule 1, and varies dependent on the 
nature of the entity.  

 
Contractual or other arrangements with an individual 

 

91. Part 1 of Schedule 1 concerns persons with contractual or other 
arrangements with an individual. 
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92. In some cases individuals may own land as a result of a contractual 
arrangement in which they own it on behalf of another person. It is understood 
that this formulation is unlikely to be particularly common as such a 

relationship would more usually be subject to a trust agreement. This sort of 
contractual arrangement could be made on a nomination or on an agency 
basis.  

 

93. The Regulations are not intended to impact upon owner-occupier situations in 
which only one party is registered as the legal owner of the land e.g. a couple 
where only one party is the legal owner etc. It is also not the intention to 
capture straightforward leasing arrangements or mortgaging practices. 

 
94. Paragraph 1 of Schedule 1 sets out that this Part applies to situations where a 

person has entered into a contract or other arrangement with an individual 
who is the owner or tenant of the land, so that the land is owned or leased on 

the person’s behalf or so that they have the right to exercise or actually 
exercise significant influence or control over the individual’s dealings with the 
land. 
 

95. Paragraph 2 sets out that this part does not apply where: 

 The contract or arrangement between the individual (owner or tenant) and 
the person is one to which another Part of Schedule 1 applies. This would 
exclude, for example, trust arrangements as these are covered elsewhere;  

 The person’s relationship to the individual (owner or tenant) is that of a 
creditor only. This would exclude banks or building societies from being 
registered as associates having granted a mortgage to an individual; or 

 The person is the landlord of the individual. In this situation the landlord 

will be registered as the legal owner of the land in the Land Register or 
Register of Sasines. Where the landlord is themself subject to control, 
information about this will be available in the Register or elsewhere. 

 

96. Paragraph 2 also sets out a number of scenarios whereby this part does not 
apply. The scenarios listed include information that is already available i.e. the 
existence of a proper liferent will be evident from the Land Register or the 
scenarios represent examples of where we do not consider that an associate 

would have significant influence or control over decision making in relation to 
land.  For a full list of the exemptions please see Chapter 4 of this Document 
at page [115]. 

 

Partnerships 

 
97. Part 2 of Schedule 1 concerns land held by, or on behalf of, partnerships. 
 
98. Scottish partnerships where all the partners are limited companies, SLPs and 

LLPs are all required to report information to the people with significant control 
register (PSC). There are, however, no equivalent reporting requirements on 
Scottish partnerships where at least one partner is an individual or on general 
partnerships governed by English law. 
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99. Partnerships under English law do not have legal personality and therefore 
cannot be the legal owner of land or holder of a lease on their own behalf. 
Scottish partnerships do have legal capacity and can own the land directly. It 

is understood that they usually do not hold title to land directly and instead 
one or more of the partners will typically hold the land in ‘trust’ for the 
partnership. English and Scottish partnerships are therefore treated in the 
same way in these Regulations. 

 
100. Where one or more of the partners holds the land in trust for the partnership, 

those partners will be recorded as the legal owner of the land. The trust 
relationship by which the land is held may not be apparent from the Land 

Register. The connection of the legal owner and the land in question to the 
partnership may not therefore be discernible from the Land Register either. 

 
101. Although RoS systems allow partners to register their title as trustees on 

behalf of the Partnership, and include the name of the partners in the Land 
Register entry as trustees, this is not a requirement. It is also not required for 
such an entry to be updated to reflect changes in the makeup of the partners 
or trustees. 

 
102. Paragraph 3(a) of Schedule 1 sets out that this Part applies where a person 

who owns or leases land does so as a partnership or on its behalf, or is a 
partnership. This only applies where the partnership in question is a Scottish 

partnership where at least one partner is an individual or a general 
partnership governed by English law. 

 
103. Paragraph 3(b) sets out that an associate in respect of such an owner or 

tenant is a person who: 
(i) is a general partner of the recorded person, but is not registered as 

owning or leasing the land; 
(ii) is a general partner of another partnership which is (of itself) a partner 

of the recorded person; 
(iii) is an individual who has significant influence or control over a relevant 

entity which is a partner of the recorded person; or 
(iv) is an individual who has the right to exercise, or who actually exercises, 

significant influence or control over the recorded person or a 
partnership in which the recorded person is a partner. This is defined in 
greater detail below. 

 

104. The following diagrams set out examples of how these proposals will apply 
where land is owned or leased by or on behalf of a partnership. They illustrate 
the relationship between the owner or the tenant of the land (who becomes 
the recorded person) and the persons who can exercise significant influence 

or control over them (the associates) as set out in Part 2, Paragraph 3(a)(i) of 
this Schedule. The diagrams also note the duties that apply to the owner or 
tenant as a recorded person and the associates. 
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Diagram 4 – Partnerships 1 
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Diagram 5– Partnerships 2  
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105. Paragraph 4 of Schedule 1 sets out cases in which this Part does not apply.  
 

106. The diagram below illustrates how these proposals will capture relationships 
of significant influence or control not based on a position e.g. as a general 
partner. This diagram is an extension of diagram 3. As per diagram 3 
Individuals C and D would be registered as associates by virtue of their 

position as general partners.  
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Diagram 6 – Partnerships 3  

Reg. 11(2)(a) sets out 

required details 

Required info at reg. 
3(3). 

Duties at reg. 8. 

* Registered as associate under 
3(b)(iv) of Part 2 of Sch. 1. 

Required details at reg. 11(2)(a) 

 

Individual E* 

e.g. a former partner who 
stil l directs business decisions 

Individual C Individual D 

Who is a partner in… 

Held by 

Partnership B 

(on whose behalf the land is 

held) 

Individual A 

the "recorded person” 

Title to land 



29 

 

 
107. Paragraph 4 sets out the relationships which a person may have to a 

partnership, on the sole basis of which they cannot be considered an 

associate. This includes paid professional advisors or creditors. In these 
cases control remains with the partners and persons identified above. This is 
because the inclusion of such persons in the Register would blur users 
understanding of the situation whilst placing an additional burden of reporting 

on persons not considered to have a controlling interest. It may be possible 
for such people to nonetheless meet the conditions to be considered an 
associate should they meet other conditions in addition to the role defined in 
4(2). 

 
108. Paragraph 5 sets out the definition of ‘general partner’ and ‘relevant entity’ for 

the purposes of this Part. Paragraph 5(c) sets out that examples of significant 
influence or control include persons who: 

(i) Have the right to unilaterally take or veto decisions about the 
governance or running of the partnership. 

(ii) Have the right to appoint or remove any of the partners of the 
partnership. 

(iii) Are able to influence the decision-making of the partnership without 
holding a formal governance position within the partnership. 

 
109. Paragraph 5 proposes that general partners should be registered as 

associates as they can unilaterally contractually bind the partnership, and they 
typically can take a significant role in the management of the partnership, 
decisions about the disposal of its assets and any eventual winding up of the 
partnership. These activities can all impact upon how the partnership engages 

with the use or disposal of its assets including land. There is therefore a clear 
imperative for individuals or communities who wish to engage with a 
partnership about land to know who the general partners are. 

 

110. The Regulations do not provide for limited partners to be registered as 
associates, as their status as limited partners is contingent on not being 
involved in the management of the partnership. Should they involve 
themselves in management decisions they will lose their status as limited 

partners. They will therefore not be able to influence how the partnership 
engages with its assets including land. 

 
Trusts 

 

111. Part 3 of Schedule 1 concerns land held by a person as a trustee of, or 
otherwise on behalf of, a trust. 

 
112. Land in Scotland may be held in trust for a variety of reasons. It may be 

placed in trust to deliver benefits to family members and ultimately to be 
inherited by a later generation. It may be placed in trust on behalf of a number 
of investors and to support a commercial venture. Land may also be placed in 
trust to deliver charitable benefits to a specific group or to the population at 

large. 
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113. Where land is placed in trust in Scotland there are typically several elements 

present: 

 The truster who is placing the assets (in this case the land) into trust. 

 The trustees who become the legal owners of the assets. 

 The trust deed which sets out the assets to be placed in trust and makes 

any additional specification about the powers of the trustees or 
governance of the trust etc. 

 The beneficiaries who receive certain benefits as set out in the trust deed. 
This may include a wide group of people (such as a local community) who 

are to benefit from a charitable trust, or a family member who is to benefit 
from land placed in trust by a relative. 

 
114. In the Land Registers of Scotland, land that is held in trust will record the 

trustees as the legal owners of the land as a result of their position as a 
trustee. Where this is recorded, the Land Register title may not be updated to 
reflect changes in the trustees. For example, title may be recorded in the 
name of “The trustees of Mr Smith and their successors in office”. Where the 

trustees are named the Land Register will show their names and addresses 
and the title may be updated to reflect changes in the trustees will apply. A 
Land Register title may also show the individual or entity on whose behalf 
they hold the land. This is not, however, a legal requirement and it is not clear 

how common this is. 
 
115. The Land Register may also not be updated to reflect changes in the trustees. 

For example, if Ms Smith is the legal owner of a piece of land as a result of 

their position as a trustee, the Land Register may show the legal owner as 
‘Ms Smith and her successors in office’. If Ms Smith is no longer a trustee 
having been replaced by Mr McDonald, that will not be apparent from the 
Land Register unless an update is requested. 

 

116. Trustees are under fiduciary duties to act in the interests of the beneficiaries. 
These duties will guide and influence their decision making. The trust deed 
may also make requirements of the trustees and thereby influence their 
decision making. For example, it may specify that a certain piece of land is to 

be kept as a garden in perpetuity, or that a building must continue to fulfil a 
certain role.  

 
117. The trust deed will also not generally be publically available.  

 
118. Once the trust is constituted, there may be no further engagement between 

the truster and the trustees, and the truster is not normally one of the 
beneficiaries. 

 
119. This is the typical arrangement used for trusts constituted under Scots law 

and, it is understood, for trusts constituted under English law as well, although 
there are differences between Scots law and English law in relation to trusts. 

There may be some variation in these arrangements across trusts constituted 
in other jurisdictions and the proposed Regulations are accordingly designed 
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to be able to address a range of potential formulations. There are concerns 
that trusts can be subject to very unusual structures including truster-as-
beneficiary trusts, or that nominee trustees can be put in place to obscure the 

retention of control by the truster. 
 
120. Part 3 of Schedule 1 is intended to be applicable to trusts constituted under 

Scots law, English law and the law of other jurisdictions. They are also 

intended to apply equally to public, private and charitable trusts.  
 
121. Paragraph 6(a) of Schedule 1 sets out that this Part applies where a person 

owns or leases the land as a trustee of, or otherwise on behalf of, a trust. 

Paragraph 6(b) sets out that an associate in respect of a trustee is a person 
who: 

(i) Is a trustee of the trust, but is not registered as being the owner or 
tenant of the land; 

(ii) Is an individual who has significant influence or control over a relevant 
entity which is a trustee of the recorded person, 

(iii) Is an individual who has the right to exercise, or who actually 
exercises, significant influence or control over the recorded person or 

the trust. This is expanded on in paragraph 8. 
 
122. The diagrams below illustrate the relationship between the owner or tenant of 

the land (who will be the recorded person) and their associates as apply to 

trusts.  
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Diagram 7 – Trusts 1  
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Diagram 8 – Trusts 2 
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Diagram 9 – Trusts 3 
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123. Paragraph 7 sets out cases in which this Part does not apply. Paragraph 

7(1)(a) excludes situations where the owner or tenant of the land owns or 

leases the land as a trustee of a trust created for the purposes of insolvency 
or sequestration. This is because the trust has been created for a specific, 
known purpose and the trustees will be subject to legally binding duties to 
take certain decisions. Such a situation will only persist for a limited time until 

the trustees have discharged their legal duties. Paragraph 7(1)(b) excludes 
situations where the owner or tenant of the land does so on behalf of a 
partnership. In that case Part 2 of Schedule 1 would apply. Paragraph 7(1)(c) 
excludes situations where the recorded person owns or tenants land on behalf 

of the members of an unincorporated body to which Part 4 of Schedule 1 
applies. 

 
124. Paragraph 7(2) sets out the relationships which a person may have to a trust 

and on the sole basis of which they cannot be considered an associate. This 
includes paid professional advisors or creditors. In these cases control 
remains with the trustees and persons identified above. The inclusion of such 
persons in the Register would blur users’ understanding of the situation, whilst 

placing an additional burden of reporting on persons not considered to have 
control over the owner or tenant. It may be possible for such people to 
nonetheless to be considered an associate should they meet other conditions 
specified elsewhere in the Regulations in addition to the role defined in 7(2). 

Paragraph 7(2)(d) excludes bodies who exercise control by virtue of a 
statutory function conferred by enactment, as the control would be clear in 
terms of the legislation.    

 

125. Paragraph 8(a) defines ‘relevant entity’ for the purposes of this Part. 8(b) sets 
out that examples of significant influence or control include: 

(i) Persons who have the right to appoint or remove a trustee (other than 
by application to the court). This power may typically be provided for in 

the trust agreements of commercial trusts. 
(ii) Persons who have the right to direct the distribution of assets or funds, 

or to direct investment decisions of the trust. This may also be provided 
for in a trust agreement. 

(iii) Persons who have the right to amend the trust deed. We are not aware 
that this is a common formulation of trust deeds made under Scots law. 
It may, however, be used in trust deeds made in another jurisdiction to 
reserve a role for the truster in the running of the trust. 

(iv) Persons who have the right to revoke the trust. This may include of-age 
sole beneficiaries of a bare trust who can unilaterally revoke the trust.  

(v) Persons who can influence the decision-making of the trust without 
holding a formal governance position within the trust. 

 
126. Paragraph 8(c) deals with the situation where there are multiple recorded 

persons in relation to a piece of land.  In such a situation, each recorded 
person could, by virtue of paragraph 6(b)(iii), exercise significant control over 

each other, and so should be registered as an associate.  Paragraph 8(c) 
provides that in such a case, someone who is already a recorded person in 
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respect of the land does not need to be registered as an associate in relation 
to that land.  This is to reduce unnecessary duplication where someone is 
already on the register.     

 
127. There can be substantial variation in the powers of individual trustees, and in 

the governance of the trust, which may be determined by the truster and in 
the trust deed (as well as the typically variable influence of trustees depending 

on how many of them take part in a vote). However it is considered that 
typically all trustees are in a position to influence or control the decision 
making of the trust. 

 

128. The roles set out in paragraph 8(a) are examples of persons who can 
influence or direct the conduct of the trust including in relation to land it may 
own. There is a clear imperative for communities or individuals who wish to 
engage with a trust in regard to land it owns or tenants to be able to engage 

with such persons. 
 

129. The Regulations do not require registration of beneficiaries as a matter of 
course. This is because a purely financial interest does not equate to 

engagement in the governance of a landowning body or entity. Where the 
beneficiaries are engaged in the control or governance of the trust then it is 
expected they would be registered as associates on that basis. 

 

Unincorporated Associations 

 
130. Part 4 of Schedule 1 concerns land held as a trustee of, or otherwise on 

behalf of, the members of an unincorporated association. 
 

131. Unincorporated associations do not have legal personality and therefore 
cannot own land in their own right. An unincorporated association is typically a 
small body that may be a charity or another voluntary or community group. 
Common examples include village hall associations, sports clubs and faith 

and belief groups.  
 
132. The Office of the Scottish Charity Regulator, the Scottish Council for 

Voluntary Organisations, the Scottish Sports Association and other affected 

stakeholders have contributed to understanding of how unincorporated 
associations own land and govern themselves. As set out below, there are a 
number of complicating factors in this area.  
 

133. As unincorporated associations cannot hold title to land in their own name, a 
trustee or trustees will typically hold the title to land in trust on behalf of an 
unincorporated association. The trustee(s) will be shown on the Land Register 
as the legal owners of the land, or as the tenants of a registrable lease. That 

they are doing so on behalf of the unincorporated association may not, 
however, be clear. 

 
134. The trustee(s) recorded as the legal owner(s) of the land (the property 

trustees) may be the persons involved in the governance of the 
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unincorporated association or a subset of them. In other cases the property 
trustees may be entirely unrelated. Control over the land may be exercised 
day-to-day by the association itself, but decisions to dispose of the land, for 

example, would require the agreement of the property trustees. In some 
situations the property trustees and the management of the association can 
disagree about decisions relating to the land and the exercise of their 
respective functions. 

 
135. There are, however, additional complicating factors. In many cases the 

arrangement itself may not be known by the persons involved in it. For 
example, some associations have previously understood themselves to be the 

legal owners of the land. In other cases the original trustees may have 
historically been appointed ex officio i.e. based on their position as the local 
bank manager or parish priest. The current officeholders may not be aware of 
their position as a property trustee, or the position itself may have been 

abolished. There is not currently complete data on the number of 
unincorporated associations who are active or who are landowners. 

 
136. Paragraph 9(a) of Schedule 1 sets out that this Part applies when a person 

owns or leases land as a trustee of, or otherwise on behalf of, the members of 
an unincorporated association. 

 
137. Paragraph 9(b) sets out that an associate in respect of such a person would 

be a person who: 
(i) Is responsible for the general control and management of the 

administration of the body, and  
(ii) Is not recorded as the legal owner of the land. 

 
138. Paragraph 10 sets out the relationships which a person may have to a body, 

on the sole basis of which they cannot be considered an associate. This 
includes paid professional advisors or creditors. In these cases it is 

considered that control remains with the persons identified as a result of 
paragraph 9(b). The inclusion of such persons in the Register would blur 
users understanding of the situation whilst placing an additional burden of 
reporting on persons who do not have a controlling interest in the land owner 

or tenant. 
 
139. Paragraph 11 sets out that a person is responsible for the general control and 

management of the administration of a body if they hold an office or position 

(such as chair or treasurer etc.).  
 
140. The effect of these proposals is intended to be that the office holders within 

the management committee be registered as associates in respect of the 

unincorporated association. The property trustees would be registered as the 
recorded person(s). 

 
141. These proposals reflect current understanding of the way in which 

unincorporated associations function. They are frequently informal and 
dependant on certain key individuals within it. Unincorporated associations 
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can also be reliant on volunteers and may be subject to regular changes of 
personnel within management committees or bodies of trustees –this is less 
likely to be the case within the individuals engaged in the management of the 

body. These proposals are therefore intended to both deliver increased 
information but also to be manageable for associations to implement. 

 
Overseas Legal Entities 

 

142. Part 5 of Schedule 1 concerns land in Scotland owned or leased by overseas 
entities. 

 
143. Overseas entities which own land in Scotland will be recorded as the legal 

owner of the land or tenant of a lease and their name and registered address 
will be recorded in the Land Register. This is different to the other situations, 
such as with trusts, where it is not always clear who is the owner of the land.  

 

144. Where they are not subject to reporting requirements elsewhere however, that 
entity may be opaque with no opportunity to identify persons involved in its 
governance or decision making. 

 

145. Paragraph 12 of Schedule 1 sets out that an associate in respect of an 
overseas legal entity be a person who: 

(i) Directly or indirectly holds more than 25% of the voting rights in the 
recorded person, 

(ii) Directly or indirectly holds the power to appoint or remove a majority of 
the board of directors of the recorded person (or if it doesn’t have a 
board, the equivalent management body),  

(iii) Has the right to exercise, or actually exercises, significant influence or 

control over a partnership or unincorporated body which is not a legal 
entity or a trust, but in respect of which paragraphs (i) or (ii) would 
apply if the partnership, body or trust were an individual, or 

(iv) Otherwise has the right to exercise, or actually exercises, significant 

influence or control over the decision-making of the recorded person, 
particularly in respect of its dealings with the land. This is defined in 
more detail below. 

 

146. These conditions have been previously used in the EU 4th Anti-Money 
Laundering Directive, and in the subsequent development of the UK 
Government’s PSC register. They follow the formulation developed by the 
Financial Action Task Force, of which the UK is a member. This is the 

internationally accepted best practice for identifying control of corporate 
entities. 

 
147. The following diagrams illustrate the relationship between an overseas entity 

who is an owner or tenant of land (who will be the recorded person) and their 
associates. Diagram 8 shows how the Regulations will apply to 
straightforward corporate structures. Diagram 9 shows how the Regulations 
will apply to ‘chains’ of corporate ownership.  
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Diagram 9 – Overseas Legal Entities 1 

* An associate 

Individual C* 

(holds 50% of voting rights) 

12(b)(i) of Part 5 of Sch. 1 

Details at 11(2)(a) 

 

Individual B* 

(holds 50% of voting rights) 

12(b)(i) of Part 5 of Sch. 1 

Details at 11(2)(a) 

 

Held by 

Overseas Legal Entity A 

the "recorded person” 

Title to land 
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Diagram 10 – Overseas Legal Entities 2 

  

‘Looked through’ because of 

para. 13(3) of Part 5 of Sch. 1 

* An associate 

Overseas Legal Entity A 

the "recorded person” 

Overseas Legal Entity B 

(Holds 100% of voting rights in 
O.L.E. A) 

Overseas Legal Entity C  

(Holds 100% of voting rights in 
O.L.E. B) 

Individual D*  

(Holds 100% of voting rights in 

O.L.E. C) 

12(b)(i) of Part 4 of Sch. 1 in 
conjunction with 13(3) & 23. 

Held by 

Title to land 
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Diagram 11 – Overseas Legal Entitles 3 

 

 

 

 

 

 

 

 

 

 

 

Held by 

Overseas Legal Entity A 

Title to land 

Overseas 

Legal Entity F* 

(holds 30% of 

voting rights) 

Overseas Legal Entities B, C, D, E and F all hold voting rights in Overseas legal Entity A 

* An associate 

= Overseas Legal Entity A is a recorded person. 

= Overseas Legal Entities E and F are entered as associates in the Register of Persons Holding a Controlled 
Interest in Land. 

= No entry for Overseas Legal Entities B, C and D as they do not hold 20% of the voting rights. 
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148. The Regulations do not propose that persons be registered as associates in 

respect of their shareholdings for the same reason that it is not proposed to 

register beneficiaries of a trust. Holding a purely financial interest in land does 
not in itself equate to control over the land owner or tenant. 

 
149. Paragraph 13(1) of Schedule 1 sets out the relationships which a person may 

have to an overseas legal entity, on the sole basis of which they cannot be 
considered an associate. This includes paid professional advisors, employees 
of the entity or creditors. In these cases it is considered that control remains 
with the persons identified above and the inclusion of such persons in the 

Register would blur users understanding of the situation whilst placing an 
additional burden of reporting on persons not considered relevant. It may be 
possible for such people to nonetheless be considered an associate should 
they meet the other conditions in paragraph 12(b). 

 
150. Paragraphs 13(3) and 13(4) set out how the regime will deal with ownership 

‘chains’ – where title to land is held by an overseas entity which in turn is 
owned by another overseas entity and so on. In this situation 13(3) sets out 

that where an overseas entity is part of a majority-ownership chain which 
includes the recorded person, and there is a person other than an overseas 
entity which would meet a condition in paragraph 12(b) through the overseas 
entity or the chain, then this Part does not apply to the overseas entity in 

question. This means that the Regulations would result in the registration of, 
for example, an individual who owns a succession of overseas companies 
which ends with the recorded person, rather than the registration of all the 
engaged overseas companies themselves. It is considered that this better 

meets the policy goal of increasing transparency as to the persons controlling 
decision making in relation to land, rather than registering potentially opaque 
entities without requiring that they disclose the persons controlling their 
decision making. 

 
151. Paragraph 15 sets out that examples of significant influence or control include 

in particular where: 
(i) A person has absolute decision rights or absolute veto rights over 

decisions related to the running of the business of the company; 
(ii) A person’s recommendations are always or almost always followed by 

shareholders who hold the majority of the voting rights in the company; 
or 

(iii) A person is significantly involved in the management and direction of 
the company. 

 
152. Paragraphs 16 to 26 define terms in relation to this Part. 

 
153. It is recognised that there will not always be an individual behind an overseas 

legal entity which owns land in Scotland. Diagram 10 sets out a structure 
which may have this result. 
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Diagram 12 – Overseas Legal Entities 4 

 

 

 
 
 
 

 
 
 
 

 
 
 
 

 
 
 
 

 
 
 
 

 
 
 
 

 
 
 
 

 
 
 

Held by 

Overseas Legal Entity A 

Title to land 

Each has 20% voting rights in Overseas Legal Entity A 

= no associates to be registered 

= no entry in the Register of Controlling Interests 

i.e. Overseas Legal Entity A is not a recorded person with no duties under reg. 8. 

Overseas 

Legal Entity C 

Overseas 

Legal Entity D 

Overseas 

Legal Entity F 

Overseas 

Legal Entity E 

Overseas 

Legal Entity B 
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Schedule 2 

154. Schedule 2 lists persons subject to other transparency regimes who, as set 

out in regulation 10(2), do not have to double report similar information in the 
Register of Controlling Interests. This will apply where they are the owner or 
tenant of land. Entities listed in Schedule 2 may still be recorded as 
associates in respect of a legal owner or tenant of land. 

 
Charitable incorporated associations 

 

155. Paragraph 1 of Schedule 2 sets outs that charitable incorporated 
organisations (CIOs) and Scottish charitable incorporated organisations 
(SCIOs) are not subject to the Regulations. CIOs are active in England and 

Wales – SCIOs are their Scottish equivalent. There is no equivalent body 
provided for in Northern Irish legislation.  

 
156. Scottish Ministers introduced the SCIO legal form in 2011 to allow charities to 

be incorporated but to be administered and regulated by a single body, 
OSCR. The Executive Note for the Scottish Charitable Incorporated 
Organisations Regulations 2011 sets this out:  The SCIO will allow Scottish 
charities to enjoy the benefits of incorporation, notably limited liability for 

members and legal personality for the charity, without requiring them to 
become companies or industrial and provident societies. SCIOs will be 
registered with and regulated by the Office of the Scottish Charity Regulator 
(OSCR).5  

 
157. SCIOs are legal entities and so can hold title to land in their own name. 

Where a SCIO owns land in Scotland the Land Register will show the name of 
the SCIO and its registered office address. Additionally, it is expected that 

SCIO names will soon be registered with Companies House which will offer 
assurance that the proprietor recorded on the Land Register is the same as 
that entered onto OSCR’s register. 

 

158. It is considered that control of SCIOs is generally exercised by the charity 
trustees. Even in a two-tier structure, where some decision making resides 
with the members, the trustees still play the key role in governance of the 
SCIO. Any person can request that the SCIOs provide them with the names 

and addresses of its trustees. The SCIO then has to do so within 28 days of a 
request by a third party – this duty is advertised on the SCIOs page on the 
OSCR website. That list should be updated by the SCIO within 28 days of a 
change and anyone requesting a copy should be notified of any changes that 

are still to be made. 
 
159. On that basis that the information is already publicly available, the 

Regulations do not require SCIOs to report in the Register. CIOs follow similar 

structures and accordingly are also not required to report to the new Register. 
 

                                                             
5 http://www.legislation.gov.uk/ssi/2011/44/pdfs/ssien_20110044_en.pdf 

http://www.legislation.gov.uk/ssi/2011/44/pdfs/ssien_20110044_en.pdf
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Companies and other bodies corporate 

 

160. Paragraphs 2(1), 2(2), and 2(3) do not require entities who have to report 
information to the PSC register to also report to the Register of Controlling 

Interests 
 
161. As described above, the PSC register applies to: UK companies, Limited 

Liability Partnerships (LLPs), Scottish Limited Partnerships (SLPs), Societas 

Europaeae and Scottish partnerships where all the partners are limited 
companies.  

 
162. The definition of a person with significant control in relation to each category 

of entity is listed below. 
 
Category of Entity Definition 

UK companies (i) Directly or indirectly holding more than 25% of 

the shares, 

(ii) Directly or indirectly holding more than 25% of 

the voting rights, 

(iii) Directly or indirectly holding the right to appoint 

or remove a majority of directors, 

(iv) Otherwise having the right to exercise, or 

actually exercising, significant influence or control, 

(v) Having the right to exercise, or actually 

exercising, significant influence or control over the 

activities of a trust or firm which is not a legal entity, 

but would itself satisfy any of the first four 

conditions if it were an individual. 

LLPs (i) Directly or indirectly holding rights over more 

than 25% of the surplus assets on a winding up, 

(ii) Directly or indirectly holding more than 25% of 

the voting rights, 

(iii) Directly or indirectly holding the right to appoint 

or remove the majority of those involved in 

management, 

(iv) Otherwise having the right to exercise, or 

actually exercising, significant influence or control, 
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(v) Holding the right to exercise, or actually 

exercising, significant influence or control over the 

activities of a trust or firm which is not a legal entity, 

but would itself satisfy any of the first four 

conditions if it were an individual. 

Eligible Scottish partnerships (i) Directly or indirectly holding rights over more 

than 25% of the surplus assets on a winding up, 

(ii) Directly or indirectly holding more than 25% of 

the voting rights, 

(iii) Directly or indirectly holding the right to appoint 

or remove the majority of those involved in 

management, 

(iv) Otherwise having the right to exercise, or 

actually exercising, significant influence or control, 

(v) Holding the right to exercise, or actually 

exercising, significant influence or control over the 

activities of a trust or firm which is not a legal entity, 

but would itself satisfy any of the first four 

conditions if it were an individual. 

Societas Europaeae (i) Directly or indirectly holding more than 25% of 

the shares, 

(ii) Directly or indirectly holding more than 25% of 

the voting rights, 

(iii) Directly or indirectly holding the right to appoint 

or remove a majority of directors, 

(iv) Otherwise having the right to exercise, or 

actually exercising, significant influence or control, 

(v) Having the right to exercise, or actually 

exercising, significant influence or control over the 

activities of a trust or firm which is not a legal entity, 

but would itself satisfy any of the first four 

conditions if it were an individual. 

 
163. The PSC register is intended to reveal ownership and control of corporate 

entities and has based the above conditions on international best standards in 
order to do so. 
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164. Further to this, paragraph 2(9) of Schedule 2 does not require an overseas 
entity to report if that entity has shares admitted to trading on a regulated 

market in an EEA state or other markets listed in legislation. Having shares 
admitted for trading on these markets requires the entity to meet a number of 
reporting requirements. These requirements are considered equivalent to 
those set out by the PSC regime.  It is therefore considered that the 

transparency requirements in relation to these entities are already met and 
there is no policy gain to requiring them to also provide information for our 
Register. 

 

165. Paragraphs 2(4), 2(5), 2(7) and 2(8) of Schedule 2 set out that mutual 
societies including cooperatives and community benefit societies will not be 
required to report where they own land or are a tenant of a registrable lease. 
This is on the basis of the similar reporting they are required to do to the 

Financial Conduct Authority for publication in their Mutuals Public Register6. 
 
Public authorities 

 

166. Paragraph 3 of Schedule 2 sets out that public authorities to which the 
Freedom of Information (Scotland) Act 2002 or the Freedom of Information 

Act 2000 apply will not be required to report. These Acts apply widely to public 
sector bodies including Ministers, non-departmental public bodies, local 
authorities and health boards etc. In each of these cases, the control of the 
organisation will already be transparent through legislation. It is also not clear 

how, for example, one could usefully define control of land held by a local 
authority. Additionally, third parties may make use of the Acts to inquire into 
the activities etc. of these bodies. We would consider that there would 
accordingly be no policy gain in requiring such persons to register in the 

Register. 
 
Partnerships other than general partnerships 

 

167. Paragraph 4 of Schedule 2 sets out that an eligible Scottish partnership and a 
limited liability partnership are not required to report. The rationale for this is 

noted in the table above.  
 

                                                             
6 https://www.fca.org.uk/firms/mutuals-public-register 
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CHAPTER 3 – THE IMPACT OF THESE PROPOSALS 

168. After consideration it has been concluded that the Regulations have no impact 
on the environment or children’s rights and therefore no Impact Assessments 
are required for those areas. Declarations stating as such for each have been 
made. 

 
Data Privacy Impact Assessment 

 
169. A data privacy impact assessment has been prepared and published as 

annex A to this document. 
 

Business and Regulatory Impact Assessment 
 

170. A Business and Regulatory Impact Assessment has been prepared and 
published as annex B to this document.  

 
Strategic Environmental Assessment 

 
171. Consideration was given to the environmental impact of the regulations. 

Designed to increase transparency, the creation of the Register is anticipated 
to lead to better community engagement, stronger relationships and better 

decisions made in relation to land use. The direct environmental impact of the 
draft regulations will therefore be minimal. 

 
Equalities Impact Assessment 

 
172. A equalities impact assessment has been prepared and published as annex C 

to this document. 
 

Children’s Rights and Wellbeing Impact Assessment 
 
173. Consideration was given to the impact on children’s rights and wellbeing. 

Since no-one under the age of 16 can own land there is no impact on them. 

Some 16 and 17 year olds may have their information disclosed in the 
Register but such persons can apply for non-disclosure of their information 
should it be appropriate. It is therefore concluded that no impact assessment 
is required. 
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ANNEX A 
 

Data Protection Impact Assessment for Legislation 
for Bill Team use only 

 
This form is for Bill teams that are developing a legislative proposal or statutory 

guidance that will involve (explicitly or inherently) impacts on personal data.  
 
The form works in conjunction with the Article 36(4) ICO consultation form, in the 
event your draft legislation meets the requirements for consultation with the ICO. 

 
Your proposal may engage with Article 8 rights to privacy – this could come about 
in a variety of ways, for example, establishing a new organisation which will 
require information to be collected or shared, it may involve data sharing 

provisions explicitly, it may include requirements for an individual or organisation to 
be present in certain circumstances (e.g. for children or vulnerable people being 
interviewed) or it may involve powers to deliver services which will inherently 
require the processing of personal data in order to deliver those services. In such 

instances, an assessment of proposed provisions and the impact on data subjects 
must be undertaken. 
 
Please note that the below questions seek to articulate how your proposals will 

meet the requirements of Article 35 of GDPR, Article 32 GDPR and other elements 
of both GDPR and Data Protection Act 2018, and seeks to assess the impact to 
individuals’ personal data. 
 

 
Article 35(1) 

Where a type of processing in particular using new technologies, and taking into 
account the nature, scope, context and purposes of the processing, is likely to 

result in a high risk to the rights and freedoms of natural persons, the controller 
shall, prior to the processing, carry out and assessment of the impact of the 
envisaged processing operations on the protection of personal data. A single 
assessment may address a set of similar processing operations that present 

similar high risks. 
 

Article 35(7) 
The assessment shall contain at least: 

a) systematic description of the envisaged processing operations and the 
purposes of the processing, including, where applicable, the legitimate 
interest pursued by the controller; 

b) an assessment of the necessity and proportionality of the processing 

operations in relation to the purposes; 
c) an assessment of the risks to the rights and freedoms of data subjects 

referred to in paragraph 1; and 
d) the measures envisaged to address the risks, including safeguards, security 

measures and mechanisms to ensure the protection of personal data and to 
demonstrate compliance with this Regulation [GDPR] taking into account 
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the rights and legitimate interests of data subjects and other persons 
concerned. 

 
 

Article 32 (Security of processing) 
1. Taking into account the state of the art, the costs of implementation and the 
nature, scope, context and purposes of processing as well as the risk of varying 
likelihood and severity for the rights and freedoms of natural persons, the 

controller and the processor shall implement appropriate technical and 
organisational measures to ensure a level of security appropriate to the risk, 
including inter alia as appropriate:  

a) the pseudonymisation and encryption of personal data; 

b) the ability to ensure the ongoing confidentiality, integrity, availability 
and resilience of processing systems and services; 

c) the ability to restore the availability and access to personal data in a 
timely manner in the event of a physical or technical incident; 

d) a process for regularly testing, assessing and evaluating the 
effectiveness of technical and organisational measures for ensuring 
the security of the processing. 

2. In assessing the appropriate level of security account shall be taken in particular 

of the risks that are presented by processing, in particular from accidental or 
unlawful destruction, loss, alteration, unauthorised disclosure of, or access to 
personal data transmitted, stored or otherwise processed. 
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Title of proposal: Register of Persons holding a 
Controlled Interest in land) (Scotland) 
regulations 2021. 

Your department: Land Reform Policy and 
Legislation team. 

Contact email: robin.cornwall@gov.scot 

Data protection support email 
Data protection officer 

dpa@gov.scot  
dataprotectionofficer@gov.scot  

Is your proposal primary legislation, 
secondary legislation or a statutory 

measure? 

Secondary legislation – Scottish 
Statutory Instrument. 

Name of primary legislation your 

measure is based on (if applicable) 

Section 39 of the Land Reform 

(Scotland) Act 2016. 

What stage is your legislation or 
statutory measure at and what are your 
timelines? 

A copy of the proposed draft regulations 
were laid before Parliament on 20 June 
2018, in accordance with the 
consultation requirements set out in 

sections 40 and 41 of the Land Reform 
(Scotland) Act 2016.  In accordance 
with section 40(b)(i) of that Act, the next 
step is for proposed draft regulations – 

incorporating any amendments made as 
a result of representations received 
during consultation – to be laid before 
Parliament along with a revised 

explanatory note.  We envisage this to 
be by the end of 2019. The next step in 
the process will be for the draft 
regulations to be laid before Parliament 

for scrutiny under the enhanced 
affirmative procedure around spring 
2020. 

Have you consulted with the ICO using 
the Article 36(4) form (please provide a 
link to it)? 

Yes - stored internally on electronic 
records and document management 
system. 

If the ICO has provided feedback, 

please include this. 

Yes - stored internally on electronic 

records and document management 
system. 

Have you held a public consultation 
yet? 

Yes.  A formal consultation (Improving 
transparency in land ownership in 
Scotland: a consultation on controlling 
interest in land) was carried out 

between 11 Sep – 5 Dec 2016. 
 
A further formal consultation (Delivering 
Improved transparency in land 

ownership in Scotland: a consultation 

mailto:dpa@gov.scot
mailto:dataprotectionofficer@gov.scot
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on draft regulations) was carried out 
between 20 June – 5 Nov 2018. 

 

Were there any comments/feedback 
from the public consultation about 
privacy, information or data protection? 

Some about collecting the month and 
year of birth and personal address.  
Some respondents suggest this may be 

in breach of GDPR. 
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 Question Comments 

Article 35(7)(a) – “purposes of the processing, including, where applicable, the 
legitimate interest pursued by the controller” 

1 What issue/public need is the proposal seeking to 
address? What objective is the legislation trying 
to meet? 

 

The proposal is aimed at 
increasing transparency in 
relation to control over 

decision-making in 
relation to land, to help 
enable communities and 
individuals to identify who 

they should engage with 
over decisions about land 
where that person cannot 
be identified already, and 

aid policy making by 
enabling a fuller picture of 
those individuals who 
have control over 

decisions about land in 
Scotland. 

Article 35(7)(c) “assessment of the risks to the rights and freedoms of data 
subjects” and Article 35(7)(b) “…necessity and proportionality of the processing 
operations” 

2 Does your proposal relate to the collection of 
personal data? If so, please explain how and 

what kind of personal data it might involve. 
 
Please also specify if this personal data will be 
sensitive or special category data or criminal 

convictions or offences? 
 
(Note: ‘special categories’ means personal data revealing 
racial or ethnic origin, political opinions, religious or 
philosophical beliefs, or trade union membership, and 
processing of genetic data, biometric data for the purpose 
of uniquely identifying a natural person, data concerning 
health or data about a person’s sex life or sexual 
orientation and sensitive personal data means criminal 
information or history) 

 

The draft regulations 
establish a new register, 

the Register of Persons 
Holding a Controlled 
Interest in Land. The 
register will contain 

information about those 
who own or tenant the 
land (a ‘recorded person’) 

and those who influence 

or control owners and 
tenants of land (an 
‘associate’). 

 

For the purpose of the 
register a tenant will hold 
a long Lease (defined as 
being for a duration of 20 

years or more).   
 
Where a controlling 
interest exists, there will 

be an entry for each 
recorded person. Each 
entry for a recorded 
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person will include the 
following personal data: 
 

 Name and address 

 
The address does not 
need to be a residential 
address, but must be an 

address where the 
associate can be 
contacted. All known 
associates are required to 

be recorded in the 
register. Duties will be 
placed on recorded 
persons to provide details 

of their associates to the 
register.  
 
In Scope 

 
The register will disclose 
information about 
associates who control 

recorded persons through 
the following: 

 a contractual or 
other arrangement 

with a person to 
give that person 
influence or control 
over significant 

decisions in 
relation to the land, 

 a partnership, 
including any 

Scottish 
partnership where 
at least one partner 
is an individual, 

 a trust, 

 an unincorporated 
association, and 

 an overseas legal 

entity. 
 
Where an individual owns 
or tenants land under a 

long lease, but is not 
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subject to a controlling 
interest i.e. does not have 
an associate, they will not 
be required to register. 

 
Where a recorded person 
owns or tenants land 
under one of the 

mechanisms above and is 
subject to a controlling 
interest, they will be 
required to register. 

 
The onus is on the 
recorded persons to 
provide the information to 

Registers of Scotland. 
Each entry for an 
associate will include the 
following personal data: 

 

 Name 

 Contact address 

 Date of birth 

 
We have not specified 
whether the address must 
be a personal address or 

a service address, but 
intend to make clear in the 
accompanying guidance 
that either can be 

provided. The key 
purpose is that the 
individual is contactable at 
or via that address. 

 
The Date of birth will be 
collected to aid 
differentiation between 

individuals, but will not be 
made public. Each 
associate will be allocated 
a unique reference 

number. This addresses 
the concerns of 
stakeholder and the ICO 
about making dates of 

birth publicly available. 
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Out of scope 
 

The Persons of Significant 
Control register (PSC) is 

intended to reveal 
ownership and control of 

corporate entities and has 

based the above conditions 
on international best 

standards in order to do so.  

 
As such, the regulations do 

not require entities who 
have to report information 

to the PSC register to also 

report to the Register of 
Persons Holding a 

Controlled Interest in land. 
 

The PSC register applies 
to: UK companies, Limited 

Liability Partnerships 
(LLPs), Scottish Limited 

Partnerships (SLPs), 
Societas Europaeae and 

Scottish partnerships 
where all the partners are 

limited companies.  

 
Security Declaration 
 

An associate can apply for 
a security declaration and 
not appear on the register 
if they meet the 

requirement of Schedule 3 
of the draft regulations i.e. 
publication would put 
them at serious risk of 

violence, abuse, threat of 
violence or abuse or 
intimidation of through the 
inclusion of their 

information on the 
register. The mechanism 
is also intended to be 
suitable for use by 

persons who are at risk in 
relation to a position they 
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hold which is relevant to 
the register.  This may be 
a refuge worker who 
would be registered as an 

associate as a result of 
their positon with the 
unincorporated 
association which runs the 

refuge. No provision is 
made for the recorded 
persons as their 
information will already 

appear on the Land 
Register, to which there is 
no provision for their 
details to not appear on 

the public register. 
 
This criteria to be granted 
a security declaration, as 

detailed in Schedule 3 is 
taken from the 
anonymous voter 
registration. The Keeper 

also has a discretionary 
power to grant a security 
declaration (via the 
process outlined at Q5). 

 
Article 35(7)(a) “purposes of the processing, including, where applicable, the 

legitimate interest pursued by the controller” and Article 35(7)(b) “…necessity and 
proportionality of the processing operations” 

3 How will your proposal engage with Article 8 
ECHR? How will your proposal balance rights 
and requirements with Article 8 rights? If 

impinging on Article 8 rights, what is your 
justification for doing so – why is it necessary? 
 
Article 8 ECHR: 
Right to respect for private and family life 
1. Everyone has the right to respect for his private and 
family life, his home and his correspondence. 
2. There shall be no interference by a public authority with 
the exercise of this right except such as is in accordance 
with the law and is necessary in a democratic society in the 
interests of national security, public safety or the economic 
well-being of the country, for the prevention of disorder or 
crime, for the protection of health or morals, or for the 
protection of the rights and freedoms of others. 

 

The regulations are 
required by virtue of 
section 39 of the Land 

Reform (Scotland) Act 
2016 and are subject to 
the enhanced affirmative 
legislative process. 

 
The Scottish land rights 
and responsibilities 
statement contains a 

vision and six principles.  
The overall framework of 
land rights, responsibilities 
and public policies should 

promote, fulfil and respect 
relevant human rights in 

https://www.gov.scot/publications/scottish-land-rights-responsibilities-statement/
https://www.gov.scot/publications/scottish-land-rights-responsibilities-statement/
https://www.gov.scot/publications/scottish-land-rights-responsibilities-statement/
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relation to land, contribute 
to public interest and 
wellbeing, and balance 
public and private 

interests. The framework 
should support 
sustainable economic 
development, help 

achieve social justice and 
build a fairer society. 
 
A key enabler is the 

Register of Persons 
Holding a Controlled 
Interest in Land, which will 
improve transparency of 

information about 
ownership, use and 
management of land.  
This will be publicly 

available, clear and 
contain relevant detail to 
support the vision for land 
in Scotland. 

 
The minimum amount of 
information required to 
meet the purposes of 

section 39 of the Land 
Reform Act will be made 
public to avoid any 
infringement of Article 8 

ECHR rights and other 
safeguards are outlined 
throughout this document.  
This is balanced against 

the need to collect 
sufficient details to enable 
identification of the 
controlling interest in land, 

as well as appropriate 
contact details. 
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Article 35(7)(b) “…necessity and proportionality of the processing operations” 
Article 35(7)(c) “assessment of the risks to the rights and freedoms of data 
subjects” 
Article 35(7)(d) “measures envisaged to address the risks, including safeguards, 

security measures and mechanisms to ensure the protection of personal data and 
to demonstrate compliance with [GDPR] taking into account the rights and 
legitimate interests of data subjects and other persons concerned” 
Note Article 32 GDPR for s.4 also 

4 Will your proposal require you to regulate: 
󠆺  technology 

󠆺  behaviour of individuals using technology 
󠆺  technology suppliers 
󠆺  technology infrastructure 
󠆺  information security 

 
(Non-exhaustive examples might include whether your 
proposal requires online surveillance, regulation of online 
behaviour, the creation of centralised databases accessible 
by multiple organisations, the supply or creation of 
particular technology solutions or platforms, or any of the 
areas covered in questions 4a or 4b.) 

 

The online system will be 
built and maintained by 

Registers of Scotland, 
who have in house IT 
capability.  Registers of 
Scotland will also be the 

data controllers. 

4a Please explain how your proposal will regulate 
behaviour using technology or the use of 

technology. 
 
Please consider/address any issues involving: 

o Identification of individuals online (directly 

or indirectly, including the combining of 
information that allows for identification of 
individuals); 

o Surveillance (necessary or unintended); 

o Tracking of individuals online, including 
tracking behaviour online; 

o Profiling; 
o Collection of ‘online’ or other technology-

based evidence 
o Artificial intelligence (AI); 
o Democratic impacts e.g. public services 

that can only be accessed online, voting, 

digital services that might exclude 
individuals or groups of individuals 

 
(Non-exhaustive examples might include online hate 
speech, use of systems, platforms for delivering public 
services, stalking or other regulated behaviour that might 
engage collection of evidence from online use, registers of 
people’s information, or other technology proposals that 
impact on online safety, online behaviour, or engagement 
with public services or democratic processes.) 

 

The regulations will 
require the recorded 

person to provide their 
name, address and 
description of the land to 
which there is a 

controlling interest. Where 
this information is for land 
ownership, this 
information is already 

publicly available via the 
Land Register or the 
General Register of 
Sasines. 

 
There will be a 
requirement on the 
recorded person to 

provide details about their 
associates  and they will 
have to provide the 
associates; 

 

 Name 

 Contact address 

 Date of birth 
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Each associate will be 
allocated a unique 
reference number. The 
date of birth will be used 

to differentiate associates, 
but will not be made 
publicly available. This 
addresses the concerns of 

stakeholders and the ICO 
about making dates of 
birth publicly available. 
 

 
4b Will your proposal require establishing or change 

to an established public register (e.g. 
Accountancy in Bankruptcy, Land Register etc.) 
or other online service/s? 
 

Yes, it will require creation 

of a new public register. 

Article 35(7)(b) “…necessity and proportionality of the processing operations” 

Article 35(7)(c) “assessment of the risks to the rights and freedoms of data 
subjects” 
*Note exemptions from GDPR principles where applicable 

5 Please provide details of whether your proposal 
will involve the collection or storage of evidence 
or investigatory powers (e.g. fraud, identify theft, 

misuse of public funds, criminal activity, witness 
information, online behaviour, victim information 
or other monitoring of online behaviour) 
 

The draft regulations allow 
for an associate to make 
an application for a 

security declaration where 
they meet the criteria 
specified in Schedule 3 of 
the draft regulations. This 

criteria is taken from the 
anonymous voter 
registration and the 
Keeper also has a 

discretionary power to 
grant a security 
declaration.  
 

Where the Keeper refuses 
a security declaration, the 
associate can appeal the 
decision to the Lands 

Tribunal of Scotland. The 
rules of the Tribunal will 
be amended to allow them 
to hear the appeal in 

private and the tribunal 
have committed to 
redacting all personal 
information when 
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publishing the decision.  
This safeguards an 
individual’s identity until 
the appeal process has 

been finalised. 
 
It has been suggested 
that the omission of 

someone from the register 
could enable more 
information about that 
individual to be known 

(depending on the reason 
for the security 
declaration/omission from 
the register). This will be 

minimised during the 
system design as much 
as possible. There are 
also a wide ranging 

number of reasons as to 
why an individual may not 
appear on the register 
which will also minimise 

the impact of potentially 
sensitive information 
about an individual or their 
circumstances being 

inferred from their 
omission from the 
register. 
 

The alternative of not 
having provision for a 
security declaration could 
potentially put vulnerable 

people at risk. 
  

Article 35(7)(b) “…necessity and proportionality of the processing operations” 
Article 35(7)(c) “assessment of the risks to the rights and freedoms of data 
subjects” 
Article 35(7)(d) “measures envisaged to address the risks, including safeguards, 

security measures and mechanisms to ensure the protection of personal data and 
to demonstrate compliance with [GDPR] taking into account the rights and 
legitimate interests of data subjects and other persons concerned” 

6 Would your proposal affect a specific group e.g. 
children, vulnerable individuals, elderly people? 

(Please specify) 
 

The proposals do not 
affect a specific group.  

They are concerned with 
how some entities hold 
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title to land. The 
regulations do not affect 
people on the basis of any 
protected characteristics. 

 
The regulations aim to 
address gaps in 
information, namely where 

the controlling interest is 
not discernible from the 
Land Register or through 
another transparency 

regime, such as the 
Persons with Significant 
Control Register. 

7 Will your Bill necessitate the sharing of 
information to meet the objectives of your 
proposal? 

 
If so, are the appropriate legal gateways for 
sharing personal data included? 
 

Would your proposal benefit from appointing or 
specifying Data Controllers/creating obligations in 
law for responsibility for managing personal 
data? 

 
(Please provide details of data sharing, e.g. if there is a 
newly established organisation, if it is new sharing with an 
already established third party organisation, if it is with a 
specified individual or class of individuals, or any other 
information about the sharing provision/s.) 
 

All data collected (apart 
from the date of birth) will 
be publicly available. 

 
Registers of Scotland will 
be the Data Controllers. 

8 Is there anything potentially controversial or of 
significant public interest in your policy proposal? 
 

Are there any potential unintended 
consequences with regards to the provisions e.g. 
would unintended surveillance or profiling be an 
outcome of information collection provisions; will 

the public’s personal information have 
appropriate safeguards – could those safeguards 
interfere with the ability to investigate crime or 
protect the public etc. Please provide details 

about how you are balancing competing interests 
where they relate to personal data. 
 

Unintended 
consequences could 
include a member of the 

public being unaware of 
the regulations and thus 
committing a criminal 
offence by not registering.  

This will be limited by 
having a one year 
transitional period and a 
rigorous communications 

campaign with Registers 
of Scotland. 
 
Colleagues in the Criminal 

justice unit have had sight 
of the regulations and are 
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content with the criminal 
sanctions. 
 
Discussions have also 

taken place with Police 
Scotland and the Crown 
and Procurator Fiscal 
Service, who again are 

both content with the draft 
regulations. 

9 Will any of the provisions affect/engage ECHR 
rights in addition to Article 8 e.g.: 
Article 6 right to a fair trial (and rights of the 
accused) 

Article 10 right to freedom of expression 
Article 14 rights prohibiting discrimination 
Or any other convention or treaty rights? 
 

No. 

10 Are there legacy provisions in other legislation 

that need to be addressed/repealed etc. in your 
current proposal?  
 
(This might include, for example, the creation of statutory 
regulations (which would need enabling powers in Bills; or 
provisions repealing older legislation; or reference to 
existing powers (e.g. police or court powers etc.). 

 

No. 

11 Will this proposal necessitate an associated code 
of conduct? 
If so, what will be the status of the code of 
conduct (statutory, voluntary etc.)? 

 

No. Guidance will be 
published by Registers of 
Scotland following 
engagement with 

stakeholders but this will 
be general guidance to 
assist the public in 
engaging with the new 

public register and will not 
be statutory guidance or a 
code of conduct. 

 
Summary – Data Protection Impact Assessment 

 
12 Do you need to specify a Data Controller/s? 

 

Registers of Scotland will be the 

Data Controller. 

13 Do you need to include information collection 
duties or powers (legal basis for processing)? 
 

The regulations include provision 
to collect data.  

14 Do you need to include explicit information 
sharing provisions (as related to duties, legal 
gateways, express powers): 

All information will be public, apart 
from the date of birth, so we don’t 
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o From one public sector organisation to 
another public sector organisation; 

o From a public sector organisation to a 
private sector organisation, charity, etc.; 

o Between public sector organisations; 
o Between individuals (e.g. practitioners/ 

service users/sole traders etc.); 
o Upon request from a nominated (or 

specified) organisation? 
 

believe that any information 
sharing provisions are required. 

15 Have you included any safeguards for personal 
data/interference with Article 8 rights? 
 

All data will be held securely by 
Registers of Scotland. 

16 Have you included any safeguards for personal 
data/interference with other rights? 

 

The security declaration process 
discussed in the answers to 

questions 3 and 5. 
 
Paragraph 6 of the draft regulation 
places an obligation of the Keeper 

to take such steps as appear 
reasonable to the Keeper to 
protect the register from- (a) 
interference; (b) unauthorised 

access; and (c) damage. 
 
Additionally the Keeper currently 
holds 20 public registers, which 

hold varying degrees of personal 
information, such as criminal 
convictions. As such, Registers of 
Scotland as used to safeguarding 

personal data in line with current 
best practice. 

17 Will the collection of personal data affect 
decisions made about individuals, groups or 
categories of persons, or might provisions result 
in the denial of a right or rights? 

 

No. 

18 Please summarise the key elements to be included for Bill drafters; please highlight 
risks to personal data, any comments about mitigating those risks, including any costs 
or options for addressing those risks through legislation. 
This should be included in the Bill Instruction. 

 
The overarching purpose of the Regulations is to increase public transparency in relation 

to individuals who have control over decision-making in relation to land. They are intended 
to ensure there can no longer be categories of land owner or tenant where,  intentionally or 

otherwise, control of decision-making is obscured.  In conjunction with other transparency 
regimes, this means that it will be possible to look behind every category of entity in 

Scotland, including overseas entities and trusts, to see who controls land.  We do not 
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require double reporting for entities subject to other regimes as we do not want to 

duplicate existing publicly available information.  The Regulations will also aid policy 
making by enabling a fuller picture of those individuals who have control over decisions 

about land in Scotland.  
 
We have taken steps to not make the date of birth for associates publicly available.  
Rather the system will allocate a unique reference number for identification purposes. 
 

 
 
 
 

 
 
 
 
 

 
 
Authorisation  

The DPIA report should be signed by your Information Asset Owner (IAO). The IAO 
will be the Deputy Director or Head of Division or the relevant person in the business 
area sponsoring the Bill/proposals. 

Before signing the DPIA report, an IAO should ensure that she/he is satisfied that the 
impact assessment is robust and has addressed all the relevant issues. 

By signing the DPIA report, the IAO is confirming that the impact of the policy has 
been sufficiently assessed against individuals’ right to privacy. 

The results of the impact assessment must be published in the eRDM with the 
phrase “Legislation DPIA” and the name of the project or initiative in the title. 

Details of any relevant information asset must be added to the Information Asset 
Register, with a note that a DPIA has been conducted. 

I confirm that the impact of these regulations has been sufficiently assessed 
against the needs of the privacy duty: 

 

 

Date authorised 

13/01/2020 
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Fiona Harrison, Deputy Director, Future Rural 
Policy, Land Use and Land Reform 
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Explanatory note re risks 

 
The data protection impact assessment for legislation is an iterative process. There 

are many ways that risks to privacy and/or data protection can arise in legislative 
proposals and also many options for addressing those risks through legislation. As 
with most responses to risks, these will vary in their implications and potential 
impacts (e.g. cost implications, creation of other risks, consequence scanning etc.). 

 
Some of the risks you will need to consider as work develops on Bill proposals, 
ancillary documents, analysis of consultations, ICO feedback and other Bill 
development may include (but will not be limited to): 

 
o There is insufficient justification for interference with Article 8 ECHR rights; 
o Appropriate safeguards have not been included/incorporated into provisions; 
o Appropriate safeguards have not been included/incorporated into provisions 

regarding impact to/on children; 
o The legal basis for processing is not specified or not specific enough; 
o The legal basis for processing is insufficiently expressed for the purposes of 

Article 9 GDPR or Schedule 1 Data Protection Act 2018 (processing of special 

category personal data);  
o Data controllers are not specified (they are not required to be but, where 

appropriate, they should be specified); 
o Legal gateways for data sharing are not included; 

o Legal gateways for data sharing are not specific enough or are too specific 
(for example, a named organisation is specified which consequently changes 
it name/structure and there is no generalised provision to allow for continued 
data sharing, or the provisions are drawn so specifically that an area of data 

sharing is excluded even though, once implemented, that information is 
needed etc.); 

o Provisions interfere with other ECHR rights (there will be an overlap between 
data protection (Article 8) and some of the other ECHR rights); 

o Unintended consequences of the proposals lead to undesirable outcomes 
(including non-compliance) e.g. surveillance, impinging other rights, collection 
of more personal data than originally intended, invasive monitoring of citizens 
without appropriate safeguards, creation of ‘big data’ sets that allow for 

identification of individuals and discovery of unintended personal data; 
o Data protection principles aren’t incorporated into the legislation itself and/or 
o The implementation of the legislation (i.e once the Bill is enacted) is 

problematic because insufficient provision was included in the legislation (e.g. 

through express or implied powers, legal gateways, flexibility with regards to 
manner of implementation/powers to implement etc.); 

o Controversial measures; 
o Other legislation is not repealed or amended which contains provisions that 

make new proposed provisions unclear or uncertain; 
o Statistics or other exemptions aren’t incorporated/become unclear through the 

new legislation; 
o Failing to identify all of the personal data that will be created, that will need to 

be shared, the organisations it will need to be shared with, or failing to include 
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sufficiently wide provisions to allow for necessary use, sharing or access to 
the personal data (or other future proofing issues). 
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ANNEX B 
 

BUSINESS AND REGULATORY IMPACT ASSESSMENT 

 
Title of Proposal  

The draft Land Reform (Scotland) Act 2016 (Register of Persons 
Holding a Controlled Interest in Land) (Scotland) Regulations 2021 
 

Purpose and intended effect  
 

Background 

The background to these proposals in set out in the introduction to this draft 
explanatory document. 
 
Objectives 

The objectives of these proposals have been set out in this draft 
explanatory document 
 

The creation of the Register of Controlling Interests will deliver this 
increased transparency and will comply with Part 3 of the Land Reform 
(Scotland) Act 2016; namely, in Section 39: 
 

(1) The Scottish Ministers must by regulations make provision— 
 
(a) requiring information to be provided about persons who have controlling 
interests in owners and tenants of land, and 

 
(b) about the publication of that information in a public register kept by the 
Keeper of the Registers of Scotland. 
 
Rationale for Government intervention 

The rationale for these proposals is set out in the introduction of this draft 
explanatory document. 
 

The proposals are anticipated to provide benefits which contribute to the 
following National Outcomes: 

 We live in strong, resilient and supportive communities where people 
take responsibility for their own actions and how they affect others. 

 We value and enjoy our built and natural environment and protect 
and enhance it for future generations. 

 We have tackled the significant inequalities sin Scottish society. 
 

 

Consultation  

 Within Government 

We have consulted across Scottish Government agencies, directorates 
and enforcement bodies including Registers of Scotland and the Lands 

Tribunal for Scotland. 
 Public Consultation 
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An initial consultation ran from September to December 2016. A second 
formal public consultation ran until 8 November 2018. 

 Business 

Policy officials will engage further with businesses and representative 

organisations during the public consultation and beyond as required. This 
engagement will inform completion of a Scottish Firms Impact Test. 
 

Options  

 
Option 1 - create a new register (The Register of Persons Holding a 

Controlled Interest in Land) 
To comply with Part 3, Section 39, of the Land Reform (Scotland) Act 2016, 
a new Register of Persons Holding a Controlled Interest in Land will be 
established.  The aim of this Register is to improve transparency about the 

identity of the individuals who are taking decisions in matters relating to land 
in Scotland. 
 
The Scottish Government is keen to ensure that land in Scotland is 

sustainably owned, used and developed in the interests of land owners, 
communities and wider society. Improved information about who controls 
land owners and tenants in Scotland will therefore help empower people, 
including community groups, and give them the opportunity to understand 

who is in control of land owners and tenants.  This transparency should also 
allow people to engage constructively with any person with a controlling 
interest who makes decisions in relation to land that might have an impact 
on sustainable development. 

 
The Register’s secondary purpose will be to collect information which will 
enable policy-makers to make better policies relating to land by revealing 
concentrations of ownership and influence. 

 
Option 2 - do nothing 
To do nothing would constitute a failure to comply with the duty placed upon 
Scottish Ministers by s.39 of the 2016 Act.   

 
It would also be unsatisfactory within the context of wider Scottish 
Government objectives. The Scottish Government are committed to 
progressing land reform to create sustainable, empowered communities, 

and for more people to benefit from, and to have a say in the development 
of, Scotland’s land. Measures to achieve this, however, will be negatively 
impacted upon if communities and individuals do not have accurate 
information about the person in control of land.  

 
For these reasons we can conclude that this option is not suitable. The 
remainder of this Impact Assessment accordingly refers only to Option 1. 
 
Sectors and groups affected 
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We have identified that the persons, bodies and entities that will be affected 
by the proposals in the draft regulations are:  

 Persons who own or tenant land subject to contractual or other 
arrangements with an individual; 

 Partnerships and persons who own or tenant land on their behalf; 

 Trusts and persons who own or tenant land as trustees of a trust; 

 Unincorporated bodies and persons who own or tenant land on their 
behalf; and, 

 Overseas legal entities. 
 
Registers of Scotland will also be impacted in their capacity as the body 
responsible for holding and maintaining the new Register. 

 
To avoid requiring the duplication of existing information we are proposing 
in the draft regulations that entities which currently report under the UK 
Government’s People with Significant Control (PSC) regime do not also 

have to report their associates (i.e. their controlling interests) in the new 
Register. This means that the following categories of entity would not have 
to report their controlling interests in the Register: 

 UK companies; 

 Limited Liability Partnerships; 

 Eligible Scottish Partnerships – Scottish Limited Partnerships (SLPs) and 
Qualifying Scottish Partnerships (general partnerships where each of the 
partners is a limited company); 

 Societas Europaeae; and, 

 Unregistered companies. 
 
We are also proposing in the draft regulations that Scottish Charitable 

Incorporated Organisations, Charitable Incorporated Organisations, mutual 
and public authorities do not have to report their associates under  the new 
Register on the basis of other reporting duties they are under.  
 

However, some information about the entities subject to other transparency 
regimes may appear on the Register, if such an entity (e.g. a UK company) 
is an associate of a recorded person.   In such a case, that associate is 
required to provide: 

 its name; 

 if, applicable, a registered number; 

 the address of its registered office, or where it does not have a registered 
office, a contact address; and 

 the paragraph of Schedule 2 of the regulations (list of persons subject to 
other transparency regimes) that applies to it.   

 
Benefits 

 
We anticipate benefits accruing in the following areas: 

 sustainable development; 

 community empowerment; 
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 regeneration; 

 environmental management; and, 

 housing. 
 
Costs 

 
We have worked during the consultation period to develop a robust 
estimate of the costs associated with compliance with the proposals in the 

draft regulations. It has proved difficulty to identify the numbers of persons, 
bodies and entities likely to be affected. We have also spoken with a range 
of stakeholders in order to determine costs for the respective entities 
complying with the regulations. A full BRIA has now been completed, 

including a Scottish Firms Impact Assessment which  includes the 
estimated costs associated with compliance with the proposals in the draft 
regulations based upon the evidence gathered. 
 

There are a number of challenges to identifying the numbers of persons, 
bodies and entities likely to be required to report information for inclusion in 
the new Register. We understand that around 10% of titles (approx. 
260,000 titles) held in Scotland are held by legal entities. Many of these will 

be categories of entities that we propose will not be required to report 
information in the new Register, such as UK companies. It is, however, 
impossible at this stage to accurately estimate the breakdown of categories 
of owner within that 10%. It should be noted, however, that for the most 

common vehicles for holding land, primarily understood to be UK 
companies or LLPs, the draft regulations would not require them to also 
provide information for publication in the new Register. 
 

We have noted the report released by Registers of Scotland in March 2019, 
which found that as at 31 December 2018 there were 3,159 titles to land 
registered in the Land Register were held by overseas companies. The 
report indicates that there will be other titles that are held by overseas 

companies which cannot be identified as such at this point as information 
about the country of incorporation was not required until 2014. There may 
also be titles held within the Register of Sasines. It is; however, clear that 
substantially fewer than 260,000 titles will be subject to the new Register. 

 
Some holders of titles who are not legal entities are, however, proposed to 
be required to report within the Register. This will include individuals who 
hold the land in their capacity as a trustee or as an asset within a 

partnership. The numbers expected here cannot be accurately estimated at 
this point. We have attmepted to develop more figures for the numbers of 
bodies or entities to be included in the new Register, however this has 
proved difficult. 

 
The proposals in the draft regulations aim to increase transparency of 
control of land owners and tenants. We also aim for the duties associated 
with the Register to be straightforward and easy to comply with which will in 
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turn minimise the associated costs. We expect the benefits of transparency 
to supersede the cost of compliance. 
 
We anticipate costs in relation to compliance with the draft regulations to 

include costs associated with: 

 Familiarisation with the requirements and procedures of the new 
Register; 

 Gathering the required information and verifying its accuracy; 

 Administration tasks including providing the requiring information and 
maintaining it as current and accurate on the Register. 
 

We will seek evidence on the costs associated with each of these aspects. 

 
We have noted previous impact assessments carried out in relation to the 
People with Significant Control (PSC) Register held by Companies House. 
The duties placed on entities to provide information for inclusion in that 

register are similar to those proposed in the draft regulations to establish 
this new Register. For that reason those impact assessments provide a 
potentially helpful guide. 
 

There are, however, a number of key differences between the PSC register 
and the proposals in the draft regulations. In particular, the PSC regime 
applies on a UK-wide basis to predominantly corporate entities. Affected 
entities may hold their own PSC registers, access to which can be subject 

to a charge. The new Register will apply to different persons and bodies 
who may be relatively informal in their constitution and governance. The 
Register will also be held centrally by Registers of Scotland and there will 
be no fees required for access to it.  

 
Based upon the BRIA for the PSC register, we can see that: 

 Costs associated with compliance with the new Register are likely to 
be higher during the transition year (the set-up phase). In relation to 

the PSC register, the UK Government estimated these costs to be 
4.8 times as much as regular annual compliance costs. 

 We can therefore expect average annual on-going costs (following 
the transition year) to be significantly lower. 

 
We will specifically engage with affected persons and business to determine 
both the costs likely to be incurred in the set-up phase of the new Register, 
and the average annual on-going costs. 

 
We will also seek views on how those costs can be minimised through the 
simplification of processes and systems. 
 
Impacts on other organisations – Registers of Scotland  
 

Registers of Scotland (RoS) hold a number of registers. The Keeper of the 
Registers of Scotland will establish and maintain the new proposed 

Register. RoS will therefore incur costs associated with this function. We 
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have given consideration to the impact of the Register on RoS and have 
engaged with them on this issue. 
 
Registers of Scotland currently operate as a trading fund and so rely on the 

income they receive to meet the costs of the services they provide. We note 
the decision by the Office of National Statistics to change RoS’s 
classification to ‘central government’ for the purposes of the National 
Accounts. Discussions are ongoing between RoS and Scottish Government 

as to what this will mean in practical terms for RoS. 
 
The Scottish Government policy approach to public services aims to make 
them as accessible as possible, and as low cost as possible, in the public 

interest. The draft regulations do not propose that a fee be charged either 
for the entry of information onto the Register, or for searching for and 
accessing that information. This is unlike several of the other registers held 
by RoS. 

 
We are in the process of working with RoS to determine on-going running 
costs of the Register. 
 

Scottish Firms Impact Test  

 

In setting out to understand the impact of the draft regulations on Scottish 
businesses, a number of member organisations were approached and 
asked to provide contact details of members who would be affected by the 
draft regulations.   

 
The feedback from the majority of organisations, such as the federation of 
small businesses, was that it would be incredibly difficult to identify 
members who own or tenant land in terms of a long lease and were a type 

of entity that would be required to report into the new register. 
 
Subsequently, a number of private sports clubs that we felt may be affected 
by the draft regulations were contacted directly.  Many did not respond and 

many responded to advise that they were set up as limited companies and 
therefore would not be required to report their details into the new register. 
 
We did however, manage to speak directly to three businesses to discuss 

the impact of the draft regulations.  All interviews were conducted on the 
premises on the following businesses: 
 

 Annandale Estate 

 Postal Bowling Club 

 Craigmillar Park Golf Club 
 
The businesses interviewed all own land and are established as either a 

Trust or an Unincorporated Association. Representatives of each business 
made the point that the ease of entering the information onto the online 
system was of paramount importance. Assuming this was the case, the 
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businesses would enter the information themselves rather than paying a 
professional advisor (such as a solicitor or accountant) to carry out the task 
on their behalf. 
 

The unincorporated associations commented that the holders of the 
management positions, such as the chair or treasurer normally change on a 
yearly basis. As such, updating the register would form part of the yearly 
administration of the club and normally only need to be carried out once 

each year, unless there is a change during the year. An easy to use system 
would enable this to become a quick and straightforward task. 
 
The owner of the Annandale Estates did comment that although they would 

likely enter the information onto the register themselves, they would most 
likely seek legal advice as to the effect of the draft regulations on the liability 
and obligations of the trustees. 
 
Competition Assessment 
 

The proposals in the draft regulations will place some costs on businesses 
and other bodies which directly or indirectly own or tenant land in Scotland. 

It is considered that these costs will not impact upon the ability of any 
category of body to compete.  
 
Test run of business forms 

 
New forms will be introduced as a result of the proposals in the draft 
regulations. The forms will be designed by Registers of Scotland and will 
therefore be subject to their standard development processes and testing 

methods. 
 

Legal Aid Impact Test  

 
We consider that the proposals in the draft regulations could give rise to 
some occasions when a person may need to either approach the Lands 

Tribunal or a solicitor, and therefore may require use of the legal aid fund. 
The main reason for this is that it is mandatory for a person whom the 
Register applies to; to provide accurate and relevant information and that 
knowingly or recklessly failing to do so may be an offence. 

 
From a policy perspective, although we have provided for circumstances 
such as this in the regulations we do not envisage this being a common 
occurrence. The offence is intended to apply to persons who deliberately 

seek to evade the duties placed upon them by the regulations and not 
persons who make honest mistakes in their compliance. 
 
Genuine error may be a particular risk when a new register is created. We 

will take steps to minimise this by publicising the duties associated with the 
Register and the means of complying with them, including by working with 
representative groups.  
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It is therefore considered that there will be minimal impact on the Legal Aid 
Fund. The Scottish Government Access to Justice Team has been 
consulted on this subject. 

 
 
Enforcement, sanctions and monitoring  

 
It is proposed in the draft regulations that the Keeper of the Registers of 
Scotland will be responsible for keeping and maintaining the new Register. 

Where the Keeper becomes aware of an inaccuracy she can amend the 
Register to either remove or correct information as necessary. 
 
The draft regulations propose a duty on the Keeper to ensure that the 

Register is kept free from interference, unauthorised access and damage, in 
respect to all persons and situations. There is also proposed to be a duty on 
persons who are submitting information for inclusion in the Register to 
provide accurate information. Consideration may be given to security 

declarations by all persons involved in the inclusion of information in the 
Register. 
 
Due to the proposed mandatory nature of the new Register, it is an offence 

to not comply with the duties proposed in the draft regulations. A person 
who commits an offence can be penalised by way of a fine of up to level 5 
on the standard scale (£5,000). As stated above, it is the Keeper’s 
responsibility to ensure that the Register remains void of interference, 

unauthorised access and damage. The police and the courts are 
responsible for identifying where offences may have been committed 
offences for subsequent prosecution. 

 
Implementation and delivery plan  

 
The Register will become operational subsequent to the passage of the 

relevant legislation. We will work with Registers of Scotland during the 
register-development process. This will include testing processes and 
associated materials, such as forms, with affected groups and persons. 
 

The operation of the Register will be reviewed regularly as a matter of 
course. 

  

Summary and recommendation  

We had two options: 
 

Option 1 - create a new register (The Register of Persons Holding a 
Controlled Interest in Land) 
Option 2 - do nothing. This option was deemed not to be suitable. 
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Option 1 is therefore the preferred and chosen option. Progressing this 
option means the Scottish Government is complying with Part 3, Section 39, 
of the Land Reform (Scotland) Act 2016. This will bring many benefits to 
Scotland including: empowering people and communities, encouraging 

constructive engagement between land owners, communities and 
individuals, promoting sustainable development and supporting improved 
policy making through collection of data relating to concentrations of 
ownership and influence. 
Declaration and publication  

 

I have read the Business and Regulatory Impact Assessment and I am 
satisfied that, given the available evidence, it represents a reasonable view 
of the likely costs, benefits and impact of the leading options. I am satisfied 
that business impact has been assessed with the support of businesses in 

Scotland. 
 
Signed:  
 

 
 

Date: 16/01/2020 
 
Minister’s name: Roseanna Cunningham 
Minister’s title: Cabinet Secretary for Environment, Climate Change 

and Land Reform 
 
 
Scottish Government Contact point: Robin Cornwall, Land Reform Policy 

and Legislation Team, Scottish Government (robin.cornwall@gov.scot)  
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ANNEX C 

EQUALITY IMPACT ASSESSMENT RECORD 

 

Title of policy/ practice/ 

strategy/ legislation 

etc.  

The Draft Land Reform (Scotland) Act 2016 

(Register of Persons Holding a Controlled 

Interest in Land) Regulations 2021  
 

Minister Roseanna Cunningham 

Lead official Robin Cornwall, Land Reform Policy and 

Legislation 

Officials involved in the 

EQIA  

name team 

Anna Leslie 

 

Land Reform Policy 

and Legislation 

Directorate: Division: 

Team 

Sustainable Land Use and Rural Policy: Land 

Use and land reform: Land Reform Policy 

and Legislation Team 

Is this new policy or 

revision to an existing 

policy? 

Secondary Legislation (Scottish Statutory 

Instrument), provided for in the Land Reform 

(Scotland) Act 2016 

 

Summary 

 

A full Equalities Impact Assessment (“EQIA”) was carried out to assess the 

impact of the proposed Land Reform (Scotland) Act 2016 (Register of 

Persons Holding a Controlled Interest in Land)Regulations 2021 on protected 

characteristics. This is a five stage process, beginning with a framing 

workshop to identify potential impacts on protected characteristics and going 

on to assess available evidence and any positive or negative impact on these 

characteristics, before explaining steps taken to mitigate negative outcomes. 

 

The policy is aimed at increasing transparency of who has control over 

decision-making in relation to land. This will help enable communities and 

individuals to identify who they should engage with over decisions about land 

where that person cannot be identified already. It will also aid policy making 

by allowing a fuller picture of those individuals who have control over 

decisions about land in Scotland. 

 

The regulations’ purpose is to establish a new register, the Register of 

Persons Holding a Controlled Interest in Land, to make publicly available 

information about those who have a controlling interest in land, i.e. those who 

ultimately make decisions about the management or use of land, even if they 

are not necessarily recorded as the owner of the land. The new register will 

be held by Registers of Scotland and the public will be free to search and 
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access the information online, enabling communities and individuals to benefit 

from the regulations and support the transparency aims of the policy. 

 

The policy seeks to address two main situations: where land is owned or 

leased by an opaque entity (such as an overseas company) or where land is 

owned or leased subject to an opaque arrangement (such as a trust). In these 

cases the regulations will  require the legal owner or tenant of the land to 

provide information about their controlling interests. 

 

The policy contributes to the national outcomes for communities, environment 

and economy. In creating greater transparency of who controls land in 

Scotland and making that information accessible, it will empower 

communities. It will improve their ability to engage with decisions about land 

and how it is used, by enabling communities and individuals to ascertain who 

has the power to make decisions about an area of land and engage with that 

person or group of people to communicate their ideas and concerns and 

potentially drawing greater benefit from those spaces. Greater transparency 

also supports an inclusive economy as transparency enables groups to 

engage with one another, supporting the development of spaces that take 

account of the community’s needs. 

 

Who will it affect? 

 

The register will contain information about those who own or tenant the land 
(a ‘recorded person’) when their land is subject to the control or influence of 

land (an ‘associate’). For this policy, only tenants who hold a long lease of 20 

years or more are considered to have significant influence or control and so 
captured by the register. 
 

The register will disclose information about associates who control recorded 
persons through the following:  
 

 a contractual or other arrangement with a person to give that person influence 

or control over significant decisions in relation to the land,  

 a partnership, including any Scottish partnership where at least one partner is 
an individual,  

 a trust,  

 an unincorporated association, and  

 an overseas legal entity. 
 

Where an individual owns or tenants land under a long lease, but is not subject 
to a controlling interest i.e. does not have an associate, they will not be required 
to register. Where a recorded person owns or tenants land under one of the 
mechanisms above and is subject to a controlling interest, they will be required 
to register. 
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There will be an entry for each recorded person. Each entry for a recorded 
person will then detail who is in a position to influence or control them in one 

or more of the capacities listed above.  All known associates are required to 
be recorded in the register. Duties will be placed on recorded persons and 
associates to provide information for the register.  
 

The register will enable members of the public to engage with the respective 
parties by accessing the register which will contain parties’ contact details. It 
will be a criminal offence not to comply with duties set out in the regulations, 
punishable by a fine of up to £5,000. 

 
Consequently, this policy impacts individuals through the requirements for 
them to register and their need to access the information held by the register. 
Where a controlling interest exists, there will be an entry for each recorded 

person. Each public entry for a recorded person or an associate will include 
the following personal data: 
 

 Name 

 Contact Address 
  

This address does not need to be a personal address; for example, 

individuals could provide a business address or their solicitor’s address 

instead. The policy objective is that the person(s) who control decisions about 

the land should be contactable.  

The date of birth of associates will be also collected to aid differentiation 

between individuals, but will not be made public.  Each associate will be 

allocated a unique reference number. Subsequently the register does not 

directly capture any protected characteristics except age, and this information 

will not be publicly available. 

 

Sixteen and seventeen year olds will be in scope of the register if they own or 

tenant land, or have a controlling interest in a trust, but they will have the 

same access and rights to apply for a security declaration (see below) as an 

adult. Consequently they are not expected to be negatively impacted by a 

requirement to register. 

 

Although the register impacts on individuals by virtue of their controlling 

interest in land, this interest may arise due to them belonging to specific types 

of land owning organisations which represent those with protected 

characteristics, for example, religious bodies. Through stakeholder 

engagement we have identified that belief can affect decisions on the 

structure of some land owning organisations, which determines who is 

deemed to have a controlling interest. For example, the structure of some 

religious organisations may require them to register a high number of people 
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per property as decisions about their land are taken by multiple peoples within 

the organisation. Some such structures are historic and the introduction of the 

register may have a significant impact on them due to the number of 

properties they own and the number of people they have to register. 

Consequently the protected characteristic of religion and belief is indirectly 

impacted by the regulations. 

 

We have not found any other evidence to show that any other protected 

characteristics determine organisational structure, or that protected 

characteristics impact organisations in any other way that would affect what is 

captured by the register. 

 

The register will be built following the Digital First programme which ensures 

accessibility issues are addressed during development in order to avoid any 

negative impact on those with the protected characteristic of disability. 

 

What might prevent the desired outcomes being achieved? 

 

The aim of the policy is to increase public transparency in relation to 

individuals who have control over decision-making in relation to land. 

Schedule 2 provides exemptions from the requirement to register associates 

only for those already subject to other transparency regimes: requiring them 

to double report would not contribute to the aim of transparency in land 

ownership. 

 

Exemption of further bodies and groups that own or tenant land on a long-

term basis but are not already reporting would negatively impact this aim, as 

the names and contact details of those with controlling interests would not be 

available elsewhere. 

 

If an individual’s ability to access information is restricted due to the 

accessibility of the register, then the transparency aim is also negatively 

impacted. 

 

Individuals failing to register information also hampers transparency, however 

this risk is mitigated by the proposed criminal offences for not providing 

information to the register. 

 

The security declaration will only be applied when appropriate Evidence from 

the Companies House-held register of Persons with Significant Control 

suggests that security declarations are rarely applied for, and so are expected 

to have a negligible impact on the overall transparency outcome of the 

register. 
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Stage 1: Framing 

 

Results of the Framing Exercise 

 

Transgender 

 

The register will not directly collect data on a person’s gender identity or 

indicate whether an individual had previously identified by another name, 

which could indicate a change in gender identity. However it was noted that if 

transgender individuals change their name after their data has been entered 

on the register then their name on the register would need to be updated. This 

would be necessary to both meet the aims of the register and correctly reflect 

a transgender individual’s identity. Registers of Scotland currently have a 

policy in place for transgender individuals registered on the Land Register 

who change their name, and will explore whether a similar policy could be 

applied to the Register of Controlled Interests in Land. There is also a 

requirement in the draft regulations for the Keeper to update information in the 

Register. Consequently if an individual notified the Keeper of a need to update 

their name on the register, Registers of Scotland would be required to update 

their name as soon as reasonably practicable. 

 

Ethnicity 

 

The ethnicity of recorded persons and associates will not be collected by the 

register and so will not be directly captured. If an individual resides overseas 

then their address could be an indication of their ethnicity, but recorded 

persons and associates do not have to provide their own address as a contact 

address. They could use an alternative address where correspondence could 

be received, such as UK-based solicitor, and so prevent indication of their 

ethnicity being indirectly captured through their geographical location. The 

register and public facing pages where individuals enter registration 

information will be in English, creating a barrier to online registration if 

someone does not speak English. In this scenario, the public can contact 

Registers of Scotland directly through their customer service centre, who 

would then be able to hold a conversation through interpretation services, 

though this service may require booking. It is not expected that online 3rd 

party translation software would work effectively with the online register due to 

the necessary use of technical language and specific terms. 

 

Disability 

The register will not collect information about disability and disability will not 

be indirectly captured through other data collected by the register. The 

register will only be available online but will be developed following the 
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Scottish Government’s Digital First framework, which places requirements on 

the development team to ensure that users with disabilities are able to use the 

system easily. User testing of the system during development will examine the 

system’s accessibility and the final system will include features such as the 

ability to increase the size of text and compatibility with most screen reading 

software. As part of Digital First, the system is assessed before it goes live to 

ensure that testing has been carried out and that the system has met 

accessibility standards. If someone would like further support, Registers of 

Scotland also have a customer service centre that users can phone or they 

can make an appointment to speak to someone in person.  

 

Age 

 

The register will capture the ages of associates, but this information will not be 

publicly displayed and is only for use by Registers of Scotland to differentiate 

between individuals with the same name or correctly identify as a single 

individual someone who may be an associate to multiple areas of land.  

 

Sixteen and seventeen year olds will be within scope of the register, since an 

individual can hold land from the age of sixteen and can be an associate at 

any age, though the numbers are expected to be low. All  recorded persons 

on the register will already have their name and contact address on the Land 

Register, whatever their age. The Land Registration etc. (Scotland) Act 2012 

makes no provision for a proprietors name not to appear on the publicly 

available land register. Consequently the Register of Controlled Interests in 

Land will not reveal any personal information about a recorded person that is 

not already publically available. It would be counter to the transparency policy 

aim to exclude associate details from the public register purely on the grounds 

of age.    

  

Anyone on the register is of course entitled to apply for a security declaration 

should they meet the criteria set out in Schedule 3 of the draft regulations. 

Age alone would not normally be considered a valid reason for granting a 

security declaration, although the Keeper has a discretionary power to grant a 

security declaration, if the Keeper considers a specific case merits one.  

 

The register will only be available online. Statistically internet usage is very 

high amongst the general population up to the age of 75.7 Only 38% of over 

75 year olds in Scotland used the internet in 2018, so many in this age group 

may be uncomfortable or unable to access the register directly themselves. 

                                                             
7 Figure 7.8; https://www.gov.scot/publications/scotlands-people-annual-report-results-2018-
scottish-household-survey/pages/7/ 
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Digital First, however, requires organisations to have a plan to support users 

with assisted digital needs, defined as those who lack the skills or confidence 

to use the internet, or who do not have internet access. Registers of Scotland 

will work with Scottish Government to develop the assisted digital service. 

Users are also able to contact Registers of Scotland’s customer service 

centre over the phone or in writing if they are unsure of how to access or 

search the register. Registers of Scotland are exploring the provision of an 

enhanced searching service whereby Registers of Scotland staff will carry out 

a search of the register on request. Depending on the offering of this service 

Registers of Scotland may consider if a fee would be charged. For registering 

or updating information on the Register, users have the option of instructing a 

professional advisor to complete the online process on their behalf.   

It is a requirement of Digital First that the register be built at the linguistic level 

of a 12-year old, thereby minimising any potential language barrier to access 

to the register. 

 

Gender 

 

An individual’s gender is not collected by the register but it could be indirectly 

captured due to naming conventions. In some instances identifying those 

associated with certain sites could lead to the revealing of information that 

could indirectly disadvantage people on the basis of their gender. For 

example, the location of a women’s shelter might be revealed through the 

identity of the recorded person or their associates, which would put the 

women who use the shelter at risk. In this scenario, the register’s 

requirements would indirectly have a negative impact on women. To mitigate 

risks such as this, recorded persons or associates can apply for a security 

declaration if they feel that the disclosure of their details could result in 

violence, abuse, intimidation or threat of violence or abuse against 

themselves or other connected to them.  

 

Religion 

 

An individual’s belief or non-belief will not be collected by the register. 

However, if an individual is an associated person for an area of land owned by 

a religious body then it might be inferred, correctly or incorrectly, that the 

individual holds the same beliefs as that organisation.  

 

Engagement with large religious organisations has shown that the 

requirements of the register will have a significant impact on a few of them 

due to the nature of their organisational structures, which require large 

numbers of associates to be entered on the register, and the scale of their 

land holdings. These organisational structures are historical and based on 
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belief, and result in a significant number of individuals falling within the 

register’s definition of significant influence. 

 

Most religious bodies are not significantly impacted since they either do not 

hold controlling interests in as many areas of land or  are organised in 

structures that fall under other transparency regimes so are exempt. Due to 

the significant impact on some large religious organisations, consideration 

must be given to actions to mitigate the impact while not compromising the 

transparency aim of the register. 

 

Sexual Orientation 

 

Sexual orientation is not collected by the register and individuals are entitled 

to apply for a security declaration if they feel the disclosure of their details 

puts them at risk. The naming conventions of trusts and their subsequent 

associates could reveal family information, in particular identify that an 

individual is part of a family.  The exact familial relationships of members of 

these trusts will not, however, be evident in the register as it will not collect 

that information. Consequently it is not likely that these naming conventions 

would indirectly disclose members’ sexual orientations through marriages or 

civil partnerships. 

 

Socioeconomic 

 

The register will be free to register and access and so the requirement to 

register will not disadvantage those with a lower socioeconomic status 

through cost alone. Internet usage amongst those from a lower 

socioeconomic background is however much lower than those from higher 

socioeconomic ones.8 Those without internet access can access information 

through the assisted digital service and Registers of Scotland’s customer 

service centre.  As previously mentioned, Registers of Scotland are exploring 

the provision of an enhanced searching service and depending on the offering 

of this service Registers of Scotland may consider if a fee would be charged. 

Individuals without internet access could also access the register themselves 

at their local library, if the facilities are available.  

 

The criminal penalties associated with failing to register or provide accurate 

information to the Keeper are the same for everyone required to register and 

could be up to £5000. Consequently the penalties would have a greater 

                                                             
8 Scottish Government, Scottish Household Survey 2018: Annual Report, 
https://www.gov.scot/publications/scotlands-people-annual-report-results-2018-scottish-household-
survey/pages/7/ 
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impact on someone from a lower socioeconomic background as they would 

have less ability to pay. However the Procurator Fiscal would consider all 

cases regarding a failure to register in line with the Prosecution Code which 

takes into account the nature, gravity and impact of an offence and whether 

prosecuting is considered to be in the public interest.9 There is a need to 

balance the impact of fines against large landowners or corporate entities with 

the impact on individuals and smaller bodies such as charities. Consequently 

the maximum fine was set at £5000 but it is anticipated that individual’s 

circumstances would be taken into account during sentencing.  

 

Considerations Across Protected Characteristics 

 

In the case of an organisation failing to register, individuals would be liable for 

the failure and so any fine issued would not necessarily impact on the 

organisation. In the case of charities or other organisations that represent or 

work with those with protected characteristics, this protects those who receive 

support from negative impact if the organisation failed to register. 

 

Extent of EQIA required  

 

Following on from the findings of the framing workshop, we  assess that, with 

one exception, the differential impact on protected characteristics is low. The 

register does not directly collect any protected characteristics except age, and 

it does not make that characteristic publically available. As discussed in the 

results of the framing exercise, the majority of ways in which the policy could 

impact those with protected characteristics have been addressed through the 

use of the regulations, existing practices and security declarations.  

 

The only significant impact identified was in relation to some large religious 

bodies who would need to register a high number of individuals for each area 

of land due to their organisational structure. Most religious bodies either have 

structures that exempt them from the register or have fewer  land holdings 

with controlled interests and therefore would be required to register fewer 

individuals. 

 

A medium risk EQIA is therefore required for this protected characteristic, to 

assess whether the impact on these religious bodies can be mitigated though 

measures that would need to apply to all those in scope of the regulations, 

while still meeting the policy aims. 

 

                                                             
9 Crown Office and Procurator Fiscal Service, Prosecution Code, 
https://www.copfs.gov.uk/images/Documents/Publications/Prosecution%20Code%20Aug%2017.pdf 
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As the differential impact on other characteristics is considered to be low and 

already addressed where necessary, a low risk EQIA is appropriate. 
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Stage 2: Data and evidence gathering, involvement and consultation 

 

Characteristic10 Evidence gathered and 

Strength/quality of evidence 

Source Data gaps identified and action 

taken  

AGE 

 

National statistical data on internet use based on an 

individual’s age – good general indicator of ability to 

use or comfort accessing an online register based 

on an individual’s age 

Scottish Household 

Survey 2018 

None – alternative options are 

available for those unable or 

uncomfortable accessing online 

services on their own and the 

policy otherwise addresses any 

impact based on age 

DISABILITY 

 

1. Details of the requirements of the Digital Scotland 

Service Standard in terms of accessibility – provides 

assurance of engagement with users during 

development to ensure that the system is accessible 

and gives an indication of the level of accessibility of 

the final system 

 

2. Registers of Scotland’s provisions for those 

seeking further support to access the register – 

provides confirmation of option to contact Registers 

of Scotland should users have difficultly accessing 

the system online 

1. Point 5, Digital 

Scotland Service 

Standard, Digital 

Scotland 

 

2. Registers of 

Scotland 

None – disability will not be 

directly or indirectly captured and 

options identified in evidence 

gathering will ensure that 

individuals with disabilities will be 

able to access the register, either 

by themselves or with the 

assistance of Registers of 

Scotland’s customer service 

centre 

SEX  

 

No specific evidence gathered as there is none 

available in relation to land. A potential impact was 

identified during the framing workshop for groups 

representing those with this characteristic, which the 

Not applicable 

 

None – The policy already has 

provisions to address the 

potential impact identified during 

the framing exercise 

                                                             
10 Refer to Definitions of Protected Characteristics document for information on the characteristics 
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policy has considered and provided for security 

declarations to mitigate this impact. 

PREGNANCY AND 

MATERNITY 

This protected characteristic is not captured directly 

or indirectly by the register, and maternity leave 

does not typically affect a person’s legal position as 

an associate or recorded person. Additionally there 

is no evidence in relation to pregnancy and 

maternity and land issues. 

Not applicable While an individual’s ability to be 

in a position where they could be 

an associate is not necessarily 

impacted by pregnancy or 

maternity, they may choose to 

take leave or step down from the 

position that makes them an 

associate. The individual would 

then need to be removed as an 

associate. This process would 

happen in the same way as any 

other associate and so it is not 

expected to be an additional 

burden on recorded persons. 

GENDER 

REASSIGNMENT 

Registers of Scotland’s existing policy for the Land 

Register enables transgender individuals to update 

their names after an entry has been made. A 

commitment has been made by Registers of 

Scotland to explore if the same policy could be 

applied to the Register of Persons Holding a 

Controlled Interest in Land. 

Registers of Scotland None - Commitment to the 

exploration of a policy by 

Registers of Scotland together 

with provisions in this policy for 

the event-driven update of the 

Register will ensure that 

transgender individuals’ names 

can be updated in the register by 

informing the Keeper. No other 

issues were identified in relation 

to gender reassignment and the 

policy. 
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SEXUAL ORIENTATION No specific evidence is available in relation to sexual 

orientation and land use. The naming conventions of 

some trusts may reveal familial connections, but not 

specific relationships. 

 

Land Register, 

Registers of Scotland 

No evidence gaps were identified 

as the policy will not capture 

sexual orientation directly nor is 

expected to capture it indirectly. 

Familial connections between 

individuals might be revealed but 

not specific relationships. 

RACE 3,157 titles on the Land Register were held by 

overseas entities as at 31 December 2018, with a 

total of 1,593 separate entities owning these titles 

respectively – this data gives an indication of the 

number of entities and subsequent associates that 

would be required to register, though it does not 

indicate where these entities are based or if all their 

associates reside outside of Scotland. 

Registers of Scotland 

 

We do not have data on what 

percentage of the population (or 

of those on the Land Register) 

are not fluent in English or do not 

consider it to be their first 

language. This data would 

provide some indication of the 

impact of the register only being 

available in English, though not 

an accurate reflection. 

Individuals unable to access the 

register due to a language barrier 

could do so through an 

interpretation service as 

discussed in the framing 

workshop findings. This would 

address access issues for 

members of the public, while it is 

expected that overseas entities 

required to register are likely to 
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use a professional advisor to do 

so. 

RELIGION OR BELIEF 1. Consultation responses – concerns raised by 

stakeholders about complexity of historical 

structures of some large religious organisations and 

the impact the policy’s requirements would have on 

those organisations 

 

2. Research into the organisational structure and 

legal persona of religious organisations that own 

land – following on from the concerns raised through 

consultations, research was conducted to assess 

what forms of religious body may be 

disproportionately impacted to give an indication of 

the impact of the regulations on those organisations. 

This evidence was used to assess what forms of 

mitigating actions would be most effective while still 

meeting the aims of the policy. 

1. Consultation on 

“Delivering improved 

transparency in land 

ownership in 

Scotland: 

Consultation on the 

draft regulations” and 

consultation on 

“Improving 

transparency in land 

ownership in 

Scotland: a 

consultation on 

controlling interests in 

land” 

 

2. Religious 

organisation’s 

websites and 

stakeholder 

engagement 

No additional evidence gaps 

were identified following 

research, consultation and 

stakeholder engagement. The 

evidence collected was used to 

identify mitigating actions and 

consequently three new 

provisions were developed for 

the regulations: bodies who exert 

control through a statutory 

function were exempted from 

having to register; if a body is 

captured by both Parts 3 and 4 of 

Schedule 1, then they are only 

required to register following the 

provisions in Part 4; and where 

an associate has more than one 

association to a recorded person 

for a piece of land, they are only 

required to be listed as an 

associate once for that piece of 

land. These provisions reduce 

the registration burden on large 

religious organisations and 

reduce unnecessary duplication 
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while ensuring the policy’s 

transparency aims are met. 

MARRIAGE AND CIVIL 

PARTNERSHIP 

(the Scottish Government 

does not require 

assessment against this 

protected characteristic 

unless the policy or 

practice relates to work, 

for example HR policies 

and practices - refer to 

Definitions of Protected 

Characteristics document 

for details) 

Not applicable as the policy does not relate to work Not applicable to 

policy  

Not applicable to policy 
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Stage 3: Assessing the impacts and identifying opportunities to promote equality 

 

Do you think that the policy impacts on people because of their age? 

 

Age Positive Negative None Reasons for your decision 

Eliminating unlawful 

discrimination, 

harassment and 

victimisation 

  No impact The policy aim is improving transparency in decision 

making in relation to land by creating a register that would 

act as a point of reference for information on controlled 

interests. It does not directly or indirectly address 

discrimination, harassment or victimisation. 

Advancing equality of 

opportunity 

Positive Impact   The register treats all associates equally regardless of 

age, and the public record will not  display age. 

Promoting good relations 

among and between 

different age groups 

  No impact The register will not disclose associates’ dates of birth and 

is intended simply to provide a point of contact when 

someone needs to engage with a person who can make 

decisions in relation to a piece of land, and so does not 

actively promote good relations. 

 

Do you think that the policy impacts disabled people? 

 

Disability Positive Negative None Reasons for your decision 

Eliminating unlawful 

discrimination, 

harassment and 

victimisation 

  No impact The policy aim is improving transparency in decision 

making in relation to land by creating a register that would 

act as a point of reference for information on controlled 

interests. It does not directly or indirectly address 

discrimination, harassment or victimisation. 

Advancing equality of 

opportunity 

Positive impact   While the register will make it easier for everyone to 

access information about controlled interests, it may have 
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 a greater impact for disabled people as the design of the 

register and user support will consider and account for 

accessibility issues to ensure disabled people are able to 

access the register, whereas previously there may have 

been barriers to them accessing information. 

Promoting good relations 

among and between 

disabled and non-disabled 

people 

 

  No impact The register is only designed to provide a point of contact 

when someone needs to engage with a person who can 

make decisions in relation to a piece of land, and so does 

not actively promote good relations. 

 

Do you think that the policy impacts on men and women in different ways? 

 

Sex  Positive Negative None Reasons for your decision 

Eliminating unlawful 

discrimination 

 

  No impact The policy aim is improving transparency in decision 

making in relation to land by creating a register that would 

act as a point of reference for information on controlled 

interests. It does not directly or indirectly address 

discrimination. 

Advancing equality of 

opportunity 

 

  No impact The information on the register will be beneficial to both 

men and women equally and will not provide any 

information that is already readily available to one group 

more than the other. 

Promoting good relations 

between men and women 

  No impact The policy aim is improving transparency in decision 

making in relation to land by creating a register that would 

act as a point of reference for information on controlled 

interests. It does not directly or indirectly address relations 

between men and women. 
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Do you think that the policy impacts on women because of pregnancy and maternity? 

 

Pregnancy and 

Maternity 

Positive Negative None Reasons for your decision 

Eliminating unlawful 

discrimination 

  No impact The policy aim is improving transparency in decision 

making in relation to land by creating a register that would 

act as a point of reference for information on controlled 

interests. It does not directly or indirectly address 

discrimination. 

Advancing equality of 

opportunity 

 

  No impact The policy does not directly or indirectly address equality 

of opportunity in terms of pregnancy and maternity. 

Promoting good relations    No impact The policy does not directly or indirectly promote good 

relations in terms of pregnancy and maternity as its focus 

is on transparency of controlled interest in land. 

 

 

 

 

 

 

Do you think your policy impacts on transsexual people? 

 

Gender reassignment Positive Negative None Reasons for your decision 

Eliminating unlawful 

discrimination 

  No impact The policy aim is improving transparency in decision 

making in relation to land by creating a register that would 

act as a point of reference for information on controlled 
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interests. It does not directly or indirectly address 

discrimination. 

Advancing equality of 

opportunity 

  No impact The policy does not directly or indirectly address equality 

of opportunity for transgender individuals. 

Promoting good relations    No impact The policy does not directly or indirectly promote good 

relations in terms of transgender individuals as its focus is 

on transparency of controlled interest in land. Additionally 

as the register will allow a person’s name to be updated, 

the register should not indirectly capture if a person 

identifies as transgender, as previous entries on the 

register will not be retained once the name is updated. 

 

Do you think that the policy impacts on people because of their sexual orientation?  

 

Sexual orientation Positive Negative None Reasons for your decision 

Eliminating unlawful 

discrimination 

 

  No impact The policy aim is improving transparency in decision 

making in relation to land by creating a register that would 

act as a point of reference for information on controlled 

interests. It does not directly or indirectly address 

discrimination. 

Advancing equality of 

opportunity 

  No impact The policy does not directly or indirectly address equality 

of opportunity in terms of sexual orientation. 

Promoting good relations    No impact The policy does not directly or indirectly promote good 

relations in terms of sexual orientation as its focus is on 

transparency of controlled interest in land. 

 

Do you think the policy impacts on people on the grounds of their race? 
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Race Positive Negative None Reasons for your decision 

Eliminating unlawful 

discrimination 

 

  No impact The policy aim is improving transparency in decision 

making in relation to land by creating a register that would 

act as a point of reference for information on controlled 

interests. It does not directly or indirectly address 

discrimination. 

Advancing equality of 

opportunity 

  No impact The policy does not directly or indirectly address equality 

of opportunity in terms of race as it is concerned with 

access to information on controlled interest in land. 

Promoting good race 

relations 

 

  No impact The policy does not directly or indirectly promote good 

relations in terms of race as its focus is on transparency of 

controlled interest in land and a person’s race will not be 

captured by the register. 

 

 

 

 

 

Do you think the policy impacts on people because of their religion or belief? 

 

Religion or belief Positive Negative None Reasons for your decision 

Eliminating unlawful 

discrimination 

 

  No impact The policy aim is improving transparency in decision 

making in relation to land by creating a register that would 

act as a point of reference for information on controlled 

interests. It does not directly or indirectly address 

discrimination. 

Advancing equality of 

opportunity 

  No impact The policy does not directly or indirectly address equality 

of opportunity in terms of religion or belief as it is 
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concerned with public access for all to information on 

controlled interest in land.  

Promoting good relations    No impact The policy does not directly or indirectly promote good 

relations. There is no existing evidence to suggest that the 

current levels of transparency in relation to land owned by 

religious bodies have a significant impact on relations, and 

so it is unclear if increased transparency will improve 

relations. It is unlikely that increased transparency would 

have a detrimental effect on relations as the land with a 

controlled interest would already be owned by the religious 

body and the policy would facilitate greater openness 

through engagement between the community and the 

body. 

 

 

 

 

 

Do you think the policy impacts on people because of their marriage or civil partnership? 

 

Marriage and  

Civil Partnership11 

Positive Negative None Reasons for your decision 

                                                             
11 In respect of this protected characteristic, a body subject to the Public Sector Equality Duty (which includes Scottish Government) 

only needs to comply with the first need of the duty (to eliminate discrimination, harassment, victimisation and any other conduct 

that is prohibited by or under the Equality Act 2010) and only in relation to work.  This is because the parts of the Act covering 

services and public functions, premises, education etc. do not apply to that protected characteristic.  Equality impact assessment 
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Eliminating unlawful 

discrimination 

 

  No impact Not applicable as the policy does not relate to work. 

 

                                                             

within the Scottish Government does not require assessment against the protected characteristic of Marriage and Civil Partnership 

unless the policy or practice relates to work, for example HR policies and practices. 
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Stage 4:  Decision making and monitoring 

 

Identifying and establishing any required mitigating action 

 

Have positive or negative 

impacts been identified for any 

of the equality groups? 

 

 

Yes 

Is the policy directly or indirectly 

discriminatory under the 

Equality Act 201012? 

 

No 

If the policy is indirectly 

discriminatory, how is it justified 

under the relevant legislation? 

 

Not applicable 

If not justified, what mitigating 

action will be undertaken? 

 

Not applicable 

 

Describing how Equality Impact analysis has shaped the policy making 

process 

 

The equality impact analysis has not had a wide-ranging impact on the development 

of the policy, as many of the issues highlighted by the analysis were already 

addressed in the policy. The EQIA has, however, led to changes to the scope of the 

requirement to register in order to mitigate the impact of registration on some large 

religious bodies. The following provisions have been added: 

 

 The exemption of bodies that exert influence through a function conferred by an 

enactment 

 Where bodies are both trusts and unincorporated associations, allowing them to 

register following only the provisions for an unincorporated association 

 Where individuals are both recorded persons and associates for the same piece of 

land, exempting them for registering as both to avoid unnecessary duplication 

 

These provisions would reduce the number of associates some large religious 

bodies would be required to register, reducing the burden on them while still 

maintaining the policy aims and not introducing discriminatory exceptions.   

                                                             
12 See EQIA – Setting the Scene for further information on the legislation. 
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The impact analysis identified the need for Registers of Scotland to explore options 

relating to the delivery of the register. They will subsequently investigate whether the 

Land Register’s policy for when transgender individuals change their name could be 

applied to the Register of Persons Holding a Controlled Interest in Land. The register 

will be free to access, search and register on digitally, and Registers of Scotland and 

Scottish Government will identify a process for an assisted digital service for users 

who are unable to do so digitally. Registers of Scotland will explore the provision of 

an enhanced searching service whereby Registers of Scotland staff will carry out a 

search of the register on request. Depending on the offering of this service Registers 

of Scotland may consider if a fee would be charged. They also have a process for 

individuals to seek support from their customer service centre through translation 

services. 

 

Some of the mitigating actions to be taken or explored will have cost implications for 

Registers of Scotland, who will develop and manage the system. If the cost of 

translation services used through their customer service centre and searches or 

registration support for those who are having issues accessing the system are not 

passed on to the customer, then these costs will need to be absorbed by Registers 

of Scotland. As the register is going to be free to use digitally, it will not create 

revenue to cover these additional potential costs. 

 

As the policy is primarily concerned with the transparency of land it will benefit all 

communities by empowering them to identify and engage with those make decisions 

about land in their area. Communities in a geographical area are likely to include 

individuals with a variety of protected characteristics. Consequently the policy is 

unlikely to directly benefit a community of individuals sharing a particular protected 

characteristic, but rather benefit individuals with protected characteristics within a 

geographical community. 

 

Monitoring and Review 

 

Registers of Scotland will own and host the register created by this policy and so will 

be responsible for monitoring its usage and evaluating the system. They currently 

use Google Analytics to identify usage such as user drop off on specific screens, 

user journey time and the amount of time a user takes to complete a process such 

as registering on the system. The data Google Analytics provides can give insights 

into user behaviour and system performance which can be used to make the system 

more user friendly. It is likely Google Analytics will be used, with other recognised 

monitoring tools to understand user behaviour with a view to constantly improving 

the service. It is also extremely likely that there will be a facility to feedback via the 

service itself any issues or improvements users identify which would then be 

considered by the development team. Calls received by the Register of Scotland 

customer service centre on service improvement would be raised with the 
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development team. They also actively seek feedback from users to improve their 

services and ensure they are meeting customer needs. As these monitoring 

processes apply to all users, they will help to monitor the equality issues raised in the 

impact assessment. For example, data regarding user behaviour, calls about 

accessibility issues and feedback can be used to identify if the system is not 

accessible for some users with a disability and if this can be addressed. 

 

The volume of registrations following the initial registration period will be monitored 

and reviewed on a regular basis to assess the success of the register in capturing 

controlling interests. The registration data can also be used to identify if certain 

categories of land ownership are not as commonly registered as would be expected, 

as this could indicate a lack of awareness of the responsibilities to register. 

 

Stage 5 - Authorisation of EQIA 

 

Please confirm that: 

 

 This Equality Impact Assessment has informed the development of this policy: 
 

 Yes   No  

 

 Opportunities to promote equality in respect of age, disability, gender reassignment, 
pregnancy and maternity, race, religion or belief, sex and sexual orientation have 
been considered, i.e.: 

 

o Eliminating unlawful discrimination, harassment, victimisation; 
o Removing or minimising any barriers and/or disadvantages; 
o Taking steps which assist with promoting equality and meeting people’s different 

needs; 

o Encouraging participation (e.g. in public life) 
o Fostering good relations, tackling prejudice and promoting understanding. 

 

   Yes   No  

 

 

 If the Marriage and Civil Partnership protected characteristic applies to this policy, 

the Equality Impact Assessment has also assessed against the duty to eliminate 
unlawful discrimination, harassment and victimisation in respect of this protected 
characteristic: 
 

 Yes   No  Not applicable  
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Declaration 

 

I am satisfied with the equality impact assessment that has been undertaken 

for the Register of Persons Holding a Controlled Interest in Land and give my 

authorisation for the results of this assessment to be published on the 

Scottish Government’s website. 

 

Name:      

Position: Deputy Director, Future Rural Policy, Land Use and Land Reform 

Authorisation date: 13/01/2020 
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CHAPTER 4 – CONSULTATION UNDERTAKEN UNDER SECTION 41, 

REPRESENTATIONS RECEIVED AND CHANGES MADE TO 

PROPOSED DRAFT REGULATIONS 

INTRODUCTION 

 
174. This Chapter provides an overview of the key changes made to the 

proposed draft regulations, having regard to the representations made about the 
proposed draft regulations during the period of consultation required under section 
41 of the 2016 Act.  

  

175. The purpose of the draft regulations is to increase public transparency 
about who makes decisions in relation to land. They are intended to ensure there 
can no longer be categories of land owner or tenant where, intentionally or 
otherwise, control of decision-making is obscured. In conjunction with other 

transparency regimes, this means that it will be possible to look behind every 
category of entity in Scotland, including overseas entities and trusts, to see who 
controls land. This purpose is different to that of the UK’s Persons of Significant 
Control (‘PSC’) regime which aims to combat illegal activities such as money 

laundering. 
 
Consultation and engagement 
 

176. The regulations are made under section 39 of 2016 Act.  They are 
subject to an enhanced affirmative procedure set out in sections 40-42.  As part of 
that process the Scottish Government laid in the Scottish Parliament and published 
proposed draft regulations for consultation on 20 June 2018. On 26 June 2018, the 

Environment, Climate Change and Land Reform Committee  (“ECCLR 
Committee”) heard evidence from Scottish Government officials. On 25 September 
2018, the ECCLR Committee heard evidence from key stakeholders: Global 
Witness, Community Land Scotland, The Law Society of Scotland, Scottish Land 

and Estates and The Scottish Property Federation. On 2 October, the ECCLR 
Committee took evidence from the Keeper of the Registers of Scotland (‘RoS’) and 
on 25 October, 2018, from the Cabinet Secretary for Environment, Climate Change 
and land Reform.  The  ECCLR Committee published its report on 8 November 
2018 13.A public consultation ran from 20 June 2018 until 8 November 2018 14 and 

independent analysis on the consultation responses was commissioned by the 
Scottish Government and published on 3 April 2019 15. Since then, the Scottish 

Government has also continued to actively engage with stakeholders to discuss 

the proposed draft regulations.  
 

                                                             
13 https://sp-bpr-en-prod-cdnep.azureedge.net/published/ECCLR/2018/11/8/Land-Reform--Scotland--Act-
2016--Register-of-Persons-Holding-a-Controlled-Interest-in-Land---Scotland--Regulations-2021--draft-
/ECCLRS052018R9.pdf  
14 https://consult.gov.scot/land-reform-and-tenancy-unit/transparency-in-land-ownership/  
15 https://consult.gov.scot/land-reform-and-tenancy-unit/transparency-in-land-
ownership/results/analysisofresponses-delivering-improved-transparency-land-ownership-scotland-
consultation-draft-regulations-final-report-april-2019.pdf  

https://sp-bpr-en-prod-cdnep.azureedge.net/published/ECCLR/2018/11/8/Land-Reform--Scotland--Act-2016--Register-of-Persons-Holding-a-Controlled-Interest-in-Land---Scotland--Regulations-2021--draft-/ECCLRS052018R9.pdf
https://sp-bpr-en-prod-cdnep.azureedge.net/published/ECCLR/2018/11/8/Land-Reform--Scotland--Act-2016--Register-of-Persons-Holding-a-Controlled-Interest-in-Land---Scotland--Regulations-2021--draft-/ECCLRS052018R9.pdf
https://sp-bpr-en-prod-cdnep.azureedge.net/published/ECCLR/2018/11/8/Land-Reform--Scotland--Act-2016--Register-of-Persons-Holding-a-Controlled-Interest-in-Land---Scotland--Regulations-2021--draft-/ECCLRS052018R9.pdf
https://consult.gov.scot/land-reform-and-tenancy-unit/transparency-in-land-ownership/
https://consult.gov.scot/land-reform-and-tenancy-unit/transparency-in-land-ownership/results/analysisofresponses-delivering-improved-transparency-land-ownership-scotland-consultation-draft-regulations-final-report-april-2019.pdf
https://consult.gov.scot/land-reform-and-tenancy-unit/transparency-in-land-ownership/results/analysisofresponses-delivering-improved-transparency-land-ownership-scotland-consultation-draft-regulations-final-report-april-2019.pdf
https://consult.gov.scot/land-reform-and-tenancy-unit/transparency-in-land-ownership/results/analysisofresponses-delivering-improved-transparency-land-ownership-scotland-consultation-draft-regulations-final-report-april-2019.pdf
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Key themes 
 

177. A number of key themes emerged from this consultation and 

engagement. These themes, along with how the Scottish Government has 
responded to them, is set out below.   

 
Transitional period 

178. Regulation 25 of the proposed draft sets out that the regulations come 
into force on 1st April 2021.  Regulation 25 also creates a transitional period in 
which the duties on recorded persons and associates apply, but the criminal 

penalties for non-compliance do not.    
 

179. The first draft of the regulations proposed a 6 month transitional period. 
In the consultation on the proposed draft regulations, we asked the following 

question: 
 

 

180. Fifteen of the nineteen participants were judged to have given a 

substantive response to this question. Four left the question blank.  
 

Insufficient time 
 

181. Several participants argued that a transitional period of six months is too 
short. One noted that, in the case of properties which may not have changed hands 
for a generation, people will have no reason to be alert to this change.  In their 
discussion they expressed a view that a more proportionate implementation 

proposal would be that the obligation to record the required information would only 
be triggered by defined dealings with the land. They suggested this could be 
backed up by a ‘longstop’ implementation date, within which the obligation would 
apply regardless of whether or not a trigger event had occurred. 

 
182. Others referenced the proposed transitional period under the proposed 
UK Governments Registration of Overseas Entities Bill as 18 months and saw this 
as a more realistic timescale.  One participant had a concern that it may take some 

charities longer than six months to establish which individuals are required to 
register, citing village halls as a prime example.  They were concerned about the 
awareness and understanding of this issue among the charitable sector. 

 
Preparation 
 

183. Two participants highlighted the importance for owners and tenants in 
land, and their associates, to be made aware of the regulations in order to meet 

Question  Response No 
response 

Part 5 – Application and Transitional Provisions 

Do you have any comments on our proposals for 
a transitional implementation? 

15 4 
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the requirements. One argued that the proposed transitional period will depend on 
RoS having sufficient capacity to receive and process the required data. 

 

Reasonable 
 

184. Four participants indicated they found the proposals reasonable.  
 

Scottish Government response 
 

185. We have proposed a transitional period because we want to ensure that 
people are aware of what is required and are not penalised for failing to take action 

when insufficient time has been allowed for them to do so.  We need to balance 
the need for awareness of what is required with the need for the information to be 
publicly available as soon as practicable. 

 

186. Given the views expressed in the consultation responses, we have 
increased the transitional period from six to twelve months.  This allows additional 
time for any technical challenges that may arise or for issues that persons may find 
in gathering the information required for the Register, and in completing and 

providing the required information, to the Keeper.  In addition, we plan a significant 
awareness-raising exercise in advance of commencement.   

 
187. The result of this change is that the duties under the regulations will 

come into force on 1st April 2021 but the criminal penalties for non-compliance will 
not come into force until 1st April 2022.   

 
Required details of associates 

188. Regulation 11 of the current proposed draft regulations sets out the 

information that needs to be provided in relation to an associate.  This information 
is referred to in the regulations as the associate’s “required details”.   

 
Date of birth 

 

189. Some respondents to the consultation raised concerns about the 
proposed personal information to be gathered, and whether publicising an 
associate’s date of birth amounted to an infringement of the right to privacy. 

 
190. Some respondents suggested that more detail about associates would 
assist anyone searching the register to identify records that refer to the same 
individual. They advocated for the allocation of a unique identifying number for 

each associate when they are first entered into the register. 
 

191. Calls for more details within the register about the status of information 
about associates came from three participants. They highlighted a number of 

different conclusions that might be reached if no registered associate was listed in 
the register: for example, that there are no associates; because the information 
has not yet been provided; or because the associate is subject to a Security 
Declaration. 
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192. In comments on the information to be recorded for associates covered 
by Schedule 2, another participant raised the issue of duplication.  They felt the 

Land Register of Scotland already provides details of controlled interests. They 
suggested that anything other than name and registered number for an associate 
would be available on the relevant register. 

 
Scottish Government response 
 

193. We have had constructive discussions with RoS and the Information 
Commissioner’s Office (‘ICO’), and have changed the regulations to provide an 

explicit requirement for a unique reference number to be allocated to each 
associate.  This is provided for in regulation 7 of the current draft.   Where an 
associate has already been allocated a unique reference number by the Keeper, 
this is added to the required details that must be provided in relation to the 

associate under regulation 11.   
 

194. The regulations do not prescribe the format of the unique reference 
number, as this will be determined by RoS. This has been driven by the ECCLR 

Committee’s recommendation, stakeholder views and the ICO recommendation 
that we should investigate using unique reference numbers instead of publicising 
an associate’s date of birth. 

 

195. The system will collect the full date of birth for associates in order to aid 
RoS in differentiating between individuals when allocating unique reference 
numbers. The date of birth will not be publicly available (see regulation 
3(3)(d)(i)(aa)). 

 
196. It would be impossible for the system to know whether or not the non-
existence of an associate was because there were no associates or because the 
information had not yet been provided. At the end of the transitional period, the 

details of all associates should have been provided to RoS by the recorded person. 
If an associate has been granted a security declaration the public search will 
display this fact in terms of paragraph 3(3)(d) of the proposed draft regulations. 

 
Email address 
 

197. The ECCLR Committee considered that there is merit in including an 
email address in the  Register, alongside a physical address, as this may aid 

communication with registered persons and entities.  The ECCLR Committee 
recommended the Scottish Government give further consideration to this. 

 
Scottish Government response 

 

198. We have considered the merits of including an email address and have 
concluded that the disadvantages outweigh the practical benefits.  For example, 
people often have multiple email accounts for different functions and may not 

necessarily check the accounts frequently.  Another risk is that an email could end 
up in junk mail and the recipient may not be aware of any communication.  This 
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would be avoided by a letter being sent to a postal address via recorded delivery, 
which would provide certainty of delivery. The use of a physical address rather than 
an email address was also supported by the Keeper, who explained in her 

evidence session that an email address is easily changed, while a physical address 
is permanent and fixed. 

 
199. We have, however, discussed with RoS whether there is an operational 

benefit in collecting email addresses, for example, when notifying someone of a 
decision in relation to a security declaration.  This could be done as a matter of 
practice without being specified in the regulations.  RoS will consider the merit of 
this during the system build and whether to request an email address as a matter 

of practice.  If this was implemented, the email address would be an optional field 
and would be used only for operational purposes and would not be publicly 
available.    

 
Security declarations 

200. Regulations 16-18 of the current proposed draft regulations make 
provision for security declarations.   

 
201. In the consultation on the proposed draft regulations, we asked the 
following question: 

 

Question  Response No 
response 

Part 3 – Duties to Provide information  

5: Is our proposed process for security 
declarations reasonable?  

13 6 

 

202. Over half of the consultation participants (thirteen out of nineteen) 
provided a response to question five; however, one of these participants simply 
said they had no comment to make.  

 

203. Views among those who responded were mixed.  Half (six out of twelve 
participants) expressed agreement with the proposed duties.  Three of those called 
for small amendments which they suggested would minimise possibilities of abuse 
of the system.  These included the publication of an annual report on the reasons 

for and number of security declarations granted, and that any requests for 
anonymity were forwarded to relevant law enforcement bodies. 

 
204. Three participants commented on the role and experience of the Keeper 

in relation to security declarations, calling for comprehensive training and guidance 
to be given to those involved in any decision making.  Another questioned whether 
this was the right way to make the decision, suggesting that it might be a more 
appropriate role for Companies House to perform.  

 
205. Two participants made detailed comments on the process for making a 
security declaration. They made suggestions about the form, guidance and 
appeals which have been signposted to the Scottish Government for consideration 
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and asked that opportunities for making a security declaration be prioritised in the 
process of making an entry in the Register. One of these suggested that the default 
position should be to assume that a security declaration would be applied for, with 

information treated as confidential until it had been confirmed that this would not 
be required. The other identified potential gaps in the process whereby details may 
be publicly available on the Register before the individual has had the opportunity 
to make a security declaration to the Keeper. 

 
206. A small number commented on the level of disclosure required.  One 
suggested that the level of detail called for could be detrimental for businesses, for 
example by making it possible to identify assets. They also highlighted concerns 

about data security and identity theft.  Another suggested there was imbalance in 
the Regulations around what a vulnerable person is required to show to produce 
in terms of evidence to support a security declaration.  

 

207. One called for anyone making a security declaration to be able to apply 
for an extension of time if required. 

 
Scottish Government response 

 
208. No changes to Schedule 3 of the regulations have been made.  Due to 
the prescriptive nature of Schedule 3 we expect that appeals against the Keeper’s 
decision not to grant a security declaration will not be commonplace. 

 
209. We have had discussions with the Lands Tribunal around the operational 
aspect of appeals against the decision of the Keeper not to grant a security 
declaration.  We will amend the Lands Tribunal rules by way of a separate SSI to 

create a fee of £150 in order to appeal a decision of the Keeper and to allow the 
hearing against the decision not to grant a security declaration to be held in private.  
The fee of £150 has become standard across all referrals relating to land and it will 
also help to deter vexatious referrals.  The amendments to the Lands Tribunal rules 

will be brought into force at the same time as the RCI regulations come into force.    
 

210. Regulation 4(2) of the current proposed draft regulations creates a 
standstill period of 30 days after the receipt of information by the Keeper before an 

entry is made in the RCI register. This is to provide an opportunity for an associate 
to make a security declaration before information appears on the RCI.   

 
211. We are also mindful not to impose any time restrictions on the Tribunal 

to turn referrals around within a certain time period. Such a restriction would limit 
the Tribunals decision to prioritise their other work efficiently. 

 
Contractual or other arrangements with an individual 

212. Part 1 of schedule 1 of the regulations applies where a person has 

entered into a contract or other arrangement with an individual who is the owner or 
tenant of the land, so that the land is owned or leased on the person’s behalf or so 
that they have the right to exercise or actually exercise significant influence or 
control over the individual’s dealings with the land.  In such a case, the person who 
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exercises the significant influence or control requires to be registered as an 
associate of the owner or tenant of the land.    

 

213. In the consultation on the proposed draft regulations, we asked the 
following questions: 

 
Question 1 

  

 
214. There were six substantive responses to this question.  Eight gave no 
response. Five participants either answered ‘no comment’, ‘no’ indicating they had 
no examples to share, or explicitly stated that they had no examples to give.  

 
Calls for more detail 
 

215. Each of those who provided a substantive response suggested that the 

current description in the explanatory documents is too vague.  They provided a 
range of examples of contractual arrangements in their responses: 

 

 Two noted that those who enter into contracts for the future sale of land should 

not be treated as having a controlling interest in the land. 

 Two called for clarification in relation to crofts and agricultural tenancies. 

 One highlighted that charities may hold land in lieu of tax, or with grant 
conditions, which they do not believe should be considered a controlling 

interest. 

 One called for clarification about the position with regards to those holding 
options in land ownership. 

 One made a general comment about the need for greater specificity in 

contractual arrangements described in the explanatory document. 
 
Scottish Government response 
 

216. It is important to capture information about all who control decisions 
about land.  For example, decisions about a playing field run by a sports club could 
have significant impact on a community, and it is right that the community knows 
who is ultimately making such decisions. The broad scope helps minimise the 

creation of loopholes, as pointed out by the Keeper, among others. 
 

217. This regulation has been expanded to explicitly state the arrangements 
we are not seeking to capture. This is because they are subject to other 

Question  Response No 

response 

Part 1 of Schedule 1 - Contractual or other arrangements with an 
individual 

Can you provide examples where land is owned 
or leased by individuals subject to contractual 
arrangements such as those described in the 
explanatory document? 

11 8 
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transparency regimes or because they do not amount to significant influence or 
control of the land. Given that non-compliance carries a criminal penalty, we 
believe that this approach will provide greater clarity.  The exemptions that have 

been added are: 
 

 a paid professional advisor to the individual (such as a solicitor or an 

accountant) 

 the person is the landlord of the individual 

 the land is owned in common by the person and the individual 

 the land is tenanted jointly by the person and the individual 

 the person’s contract or arrangement with the individual is the concluded 
missives for the sale of the land by the individual to the person (where the title 
to the land has not been transferred to the person) 

 the person has been appointed under a power of attorney granted by the 

individual in accordance with section 15 of the Adults with Incapacity (Scotland) 
Act 2000(a) 

 the person’s contract or arrangement with the individual is one to which the 
Timeshare, Holiday Products, Resale and Exchange Contracts Regulations 

2010(b) apply 

 the person’s contract or arrangement with the individual is only that of a service 
agreement (that is, where the person is the employee of the individual and 
occupation or possession of the land is provided to the person by the individual 

in return or part return for the performance by the person of services under the 
[an] employment contract) 

 the person’s contract or arrangement with the individual is as a liferenter under 
a proper liferent registered or recorded under section 51 of the Land 

Registration (Scotland) Act 2012(c) 

 the persons’ contract or arrangement with the individual is onl] an agreement 
as to the financial provision to be made on divorce or the dissolution of a civil 
partnership, between the person and the individual, as the case may be 

 the person’s contract or arrangement with the individual is only a cohabitation 
agreement (that is, an agreement between two persons living together as if they 
are spouses) 

 the person has a personal real burden (within the meaning of section 122(1) of 

the Title Conditions (Scotland) Act 2003(a)) over the land that is owned or 
tenanted by the individual 

 the person is the holder of a licence which grants the right to use or exploit land, 
or any part of land owned or tenanted by the individual 

 the person possesses a gratuitous right of occupation (that is, a right of 
occupation over land owned or tenanted by the individual that is granted to the 
person without payment [of rent] or other consideration) 
 

Question 2 
 

Question  Response No 

response 
Part 1 of Schedule 1 – Contractual or other arrangements with an 

individual 
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218. There were seven substantive responses to this question.  Three 
participants stated they had no comment to make, and nine left no response. 
Participants reflected on different aspects of contractual arrangements that they 

wish the Scottish Government to consider. These responses are summarised 
below: 

 

 Two said they were not aware of any such arrangements; another said they 

had nothing further to add. 

 Two participants stated that they would object to the addition of any further 
arrangements being added to the regulations unless they have specifically 

been defined in the consultation document. 

 One reiterated a comment elsewhere in their response of the need for greater 
specificity in contractual arrangements described in the explanatory 
document. 

 One participant suggested the ‘1991 Act, Secure Agricultural Tenancies’ as a 
contractual arrangement that should be captured. 

 
Scottish Government response 

 

219. This section concerns persons with contractual or other arrangements 
with an individual, such as a  contractual arrangement made on a nomination or on 
an agency basis.  This section does not apply to trustees (who are covered 

elsewhere) or to holders of a standard security.  As set out in the Explanatory Note 
that accompanies the regulations, it is not intended to apply to home owners.  We 
have altered this section to ensure they are not captured. 

 

220. The regulations apply to all land in Scotland, with exemptions only where 
information on controlling interests is already publicly available.  The regulations 
apply to tenants with registrable leases of over 20 years.  Whether crofters or those 

with agricultural holdings are captured will depend on the way the land is held, 
however it is likely that more secure tenancies, for example tenancies under the 

Agricultural Holdings (Scotland) Act 1991, are likely to be caught because limits 
that are placed on the landowner in such tenancies could be said to amount to 
significant influence or control of the land. 

 

Question 3 

 

221. There were eight substantive responses to this question. Three 
participants stated they had no comment to make and eight did not respond to the 
question. 

Are there other contractual arrangements we 
should be looking to capture? 

10 9 

Question  Response No 

response 
Part 1 of Schedule 1 - Contractual or other arrangements with an 

individual 

14: Do you have any comments on this proposal? 11 8 
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222. Most of those who provided a substantive response called for more 
clarity. These comments are summarised below: 

 

223. Three participants gave detailed responses to this question all of which 
requested clarity about who is deemed an ‘Associate’. Two of these noted that the 
text was confusing and one suggested alterative wording for consideration noting 

‘the statutory guidance for the PSC regime excludes from categories of those 
deemed to be exercising significant control "[persons providing] advice or direction 
in a professional capacity" such as lawyers, accountants, tax advisers, financial 
advisers and others. We suggest this or other similar expression should be adopted 

in the Regulations’. 
 

224. One also suggested that the difference in approach between the 
treatment of trustees and members of unincorporated bodies was confusing and 

requested clarity on this. 
 

225. Other comments on contractual arrangements varied and are 
summarised below: 

 

 One participant requested that any person with significant control should be 
named in the Register. 

 One requested a statement defining whether managing agents are intended 

to be captured in the Register or Guidance.  

 One requested clarity about whether the Regulations do not apply to owner 
occupiers such as a non-entitled spouse. 

 Another reiterated an earlier response in which they called for more specificity 

within the definitions of ‘controlling interest’, with particular reference to the 
role of paid professional advisors. 

 Another reiterated an earlier response in which they noted that those who 

enter into contracts for the future sale of land should not be treated as having 
a controlling interest in the land. 

 
Scottish Government response 

 

226. We would reiterate that the regulations are not intended to apply to home 
owners.  It is not our intention that legal advisers (and other professional advisers) 
should routinely be recorded in the Register, and Part 1 Schedule 1 has been 
expanded to make this clear.  However, a key concept is that if a person is making 

a decision about how land is used or managed, for example where a professional 
advisor assumes a position as a trustee, then it is right that they should be required 
to record that information on the Register, regardless of their job title. 

 

227. Part 1 Schedule 1 has been expanded to explicitly state arrangements 
that we are not seeking to capture and contracts for future land sales are one of 
those such arrangements.   

 
Criminal offences 
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228. The proposed draft regulations create various criminal offences.  A list 
of the offences created by the regulations can be found in regulation 25(2) of the 
proposed draft.  The maximum penalty imposed by the regulations is £5,000.   

 
229. In the consultation on the proposed draft regulations we asked the 
following questions: 

 

 
230. Fourteen of the nineteen participants are judged to have given a 
substantive response to this question. Five did not respond to the question. 

 

231. A majority of participants (ten of thirteen) expressed some form of 
concern over these proposals.  

 
Concern about disproportionate measures 

 

232. One argued that many individuals to whom these Regulations apply will 
fail to comply inadvertently. 

 

233. Another suggested that deliberate acts of fraud or negligence would be 
caught by existing legislative measures such as through Companies House or Anti-
Money Laundering/Proceeds of Crime legislation. They felt it likely that most 
‘offences’ under the proposed Regulation will be committed unintentionally, by 

people not seeking to conceal something. 
 

234. Another said they did not support criminal sanctions for non-compliance 
with the regulations. They had concerns that without sufficiently rigorous promotion 

of the new regulations, there may be many owners and associates who 
inadvertently fail to comply with the regulations and will find themselves committing 
a criminal offence. They suggested that the scale of inadvertent non-compliance 
will be significant. Criminalisation of persons due to their lack of awareness of the 

requirements was said to be disproportionate. 
 

Preparation time, transitional period and responsibility. 
 

235. Others commented on ways to make the system work fairly.  These 
included steps to ensure relevant people have adequate time to adjust to the new 
measures and are clear about responsibilities under the new arrangements. 

 

236. One argued that it is essential that all of the requirements of the 
regulations are well publicised, to ensure that those on whom the duties fall are 
aware of them.  They also called for help and support to be made available for 
property owners or tenants. For example, in the case of religious bodies where title 

to church buildings may have been vested in a number of ex officio bearers for a 

Question  Response No 

response 

Part 4 – Miscellaneous  
8: Do you have any comments on our proposals 

for criminal offences? 

14 5 
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century or more, it is likely that the current holders of these offices will be unaware 
of the fact that by virtue of their office they hold title and thus fall within the definition 
of recorded person or associate in the regulations. 

 

237. Another said that account should be taken of mitigating circumstances 
in situations where someone inadvertently fails to comply with the regulations.  One 
participant recommended it should be a requirement that before an offence is 

deemed to have been committed, the person concerned is given a period of time 
to comply with the duties that attract a penalty under the regulations. 

 

238. Another noted that the proposed transitional period under the UK 

Registration of Overseas Entities Bill is eighteen months.  They suggested the 
proposed transitional period of six months is not long enough given the number of 
people likely to be affected by the Regulations. 

 

239. One participant argued that with the scope of the regulations and a short 
transitional period, it would be harsh for failure to comply to carry a criminal penalty.  
They suggest there will be a need for a national advertising campaign, across all 
media, explaining in simple terms who will be required to register and how.  Another 

said the Scottish Government must ensure that there is visible and sustained 
publicity to highlight the requirements of this register if multiple breaches of the 
Regulations, through ignorance of their existence, are to be avoided. 

 

240. A few participants identified aspects of the regulations which might give 
rise to confusion. One said it was not clear about who the term ‘manager’ refers to 
in Regulation 22(3).  In the same regulation they argued that those covered under 
the ‘other body or association’ definition should be limited to those holding an office 

or management role through which they are a controlling mind of the organisation.  
 

241. Another noted some uncertainty in the application of Part 1 of Schedule 
1, believing it would be inappropriate to make it a criminal offence to fail to disclose 

information if it is not absolutely clear to whom and to what ‘contractual or other 
arrangements’ the regulations apply. 

 
Need for enforcement and stronger deterrent needed 

 

242. In contrast to the views expressed above, four participants suggested 
stronger deterrents were needed.  One argued that for the system to work it must 
be enforced. Three others suggested that the penalties envisaged were insufficient 

to act as a deterrent for non-compliance.  They pointed out that the offences 
envisaged will be subject to a maximum penalty of up £5,000, a sum they do not 
consider to be sufficient to deter those seeking anonymity. 

 

243. Within these responses were reference to the equivalent offences as set 
out in the UK’s proposed regulations for the Registration of Overseas Entities.  The 
offences as set out for failing to comply with these duties are: imprisonment for up 
to two years or a fine (or both) for a conviction on indictment; and on summary 

conviction in Scotland, imprisonment for up to twelve months or a fine up to the 
statutory maximum £10,000.  
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Scottish Government response 
 

244. It is important that the information in the register is as accurate and 
current as possible.  Individuals are under duties to provide accurate information 
to the Keeper and are liable for criminal offences if they knowingly give false 
information, or fail to give information to the Keeper.  In the majority of cases we 

anticipate that people will want to make sure they comply properly with the 
proposals. Criminal offences can deter those who might intend otherwise. 

 
245. These penalties are primarily directed at persons who are seeking to 

evade their duties.  They are not aimed at those who simply make an error in their 
entry.  The regulations make provision for the Keeper to correct straightforward 
errors or omissions.   

 

246. The combination of criminal offences, an extensive awareness 
campaign, and the design of the register will ensure as far as possible that 
information entered in it is accurate and up to date. If the Keeper becomes aware 
of an inaccuracy, including from a third party, she must correct the Register. 

 
247. The criminal penalties we have proposed are the maximum permitted 
under the 2016 Act.  The 2016 Act would have to be amended to enable an 
increase in penalties.  We consider that a criminal penalty is be a significant 

deterrent towards non-compliance, and that this size of fine is appropriate and 
proportionate.  This is because the penalty is commensurate to the crime 
committed.  We do not wish to raise the penalty beyond what is proportionate to 
increase its deterrent value.   

 
248. Regulation 10(9) sets out when a person has a reasonable excuse for 
the committing of an offence in certain cases.  The proposals in regulation 10(9) 
are intended to avoid situations where the owner or tenant may be considered to 

have committed an offence despite having taken action to avoid committing the 
offence or because of the actions of another person.  A ‘reasonable excuse’ may 
be that the owner or tenant has contacted a person they believe to be an associate 
to verify their information, and that person has not responded. The person who has 

not responded would potentially be considered to have committed an offence. 
 

249. We have proposed a transitional period, which we have increased from 
six to twelve months, because we want to ensure that people are aware of what is 

required and do not commit offences through ignorance.  We plan a significant 
awareness-raising exercise in advance of commencement. 

 
Notification of Keeper in event of death, winding up or dissolution 

250. Regulation 23 of the current proposed draft makes provision for what 
happens if a person who is a recorded person or an associate dies, is wound up 
or dissolved.   

 



117 

 

251. In the consultation the Scottish Government asked the following 
question –  

 

 

252. Seven of the nineteen participants are judged to have given a 

substantive response to this question. Nine left the question blank. Four said they 
had no comment. 

 
253. The responses tended to focus on the complexity of these measures.  

 
Complex and onerous 
 

254. One participant had a concern that the failure of an executor to notify the 

Keeper of the death of an individual who is a recorded person or an associate is to 
be a criminal offence. Two pointed out that the executor may have no knowledge 
of the existence of the deceased's details on the register. They also noted that 
those affected by this provision may involve overseas entities and suggested it 

raises the question of enforceability of the sanctions. Another had a concern 
regarding regulation 21, arguing it can take months to obtain confirmation and for 
the transfer of a property to take place. 

 

255. Another considered this duty to be onerous, especially in situations 
where those responsible for making the notification might be unaware of the 
requirements and may not have the benefit of professional advice. 

 
Sensitivity 
 

256. One participant said this proposal needs to be reviewed to ensure it 
deals sensitively with the position of a bereaved spouse acting as executor, for 

whom it would seem extremely harsh to be found guilty of a criminal offence at 
such a time because they were unaware of their spouse’s role as ‘associate’.  
Another participant considered this measure may prove oppressive in practice. 

 

Scottish Government response 
 

257. It is important that the new register is kept as up to date as possible.  The 
Keeper therefore needs to be informed of a recorded person or associate’s death.  

If this does not happen, and, for example, land ownership passes from a recorded 
person to someone who does not have any associates, the register could remain 
out of date indefinitely. 

 

Question  Response No 
response 

Part 4 – Miscellaneous  

10: Do you have any comments on our proposed 
process for notification of the Keeper in the case 
of a person’s death or an entity’s winding up or 
dissolution?  

11 8 
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258. However, given views from stakeholders and the committee’s 
recommendation, we have removed the criminal offences in relation to regulation 
23. An executor is one step removed in the relationship between a recorded person 

and an associate and may not be aware of the business affairs of the deceased 
person.  We have concluded that it is not proportionate to criminalise an individual 
in this scenario.  

 

259. The regulations have been adjusted to make provision that the executors 
of the recorded person or associate must notify the Keeper and recorded person 
respectively. Where an associate dies, the regulations place an obligation on the 
recorded person to update the information given in relation to their associates, i.e. 

to inform the Keeper that the associate is now deceased. 
 

260. Failure by the recorded person to update the register when an individual 
ceases to be an associate will continue to carry a criminal sanction. This is another 

mechanism by which the accuracy of the register can be maintained, and another 
reason why it was felt appropriate to remove the criminal offence imposed on 
executors.  

 
Significant influence and control 

261. Some stakeholders called for more clarity and guidance around the 
terms significant influence and control.   We note the comments from the Law 

Society of Scotland in relation to the definitions of significant influence and control.    
 
Scottish Government response 
 

262. We have generally followed the definitions used elsewhere, such as in 
the PSC regime, to ensure consistency and common understanding. 

 
263. Although the purposes of the registers are different, the underlying 

concept of clarifying who has control over land is the same. The draft regulations 
have been changed to make clear that professional advisors should not need to 
register, unless they do exert significant influence or control.  We have also 
changed part 1 of Schedule 1 to make clear what type of scenarios are not in scope 

and provided more examples in the explanatory document. 
 

264. We also note the comments from the Keeper, who stated that the 
definitions in the new register should be similar to those used in the PSC regime. 

Consistency of language means that when ScotLIS is further developed, people 
can look at a piece of land through the portal and see whether it has an entry for 
PSC as well as for the new register and understand who is exercising control over 
decisions. 

 
265. Further guidance will be published prior to the commencement of the 
register on 1 April 2021. 

 
Capacity of Registers of Scotland, Lands Tribunal for Scotland and Police Scotland 
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266. The ECCLR Committee suggested giving further consideration to the 
impact of the regulations on the capacity of RoS, the Lands Tribunal for Scotland 
and Police Scotland to ensure they are able to manage the work in relation to the 

establishment and on-going management of the RCI, including the management 
of omissions, inaccuracies and breaches of information and the work involved in 
enforcement and recovery of fines. 

 

Scottish Government response 
 

267. We have engaged with Police Scotland and no concerns have been 
raised.  The Scottish Government is committed to continuing to engage with Police 

Scotland as the regulations develop and provide guidance and training, as 
required. 

 
268. We have regular discussions with RoS, and the Keeper has assured us, 

and the ECCLR Committee on 2 October 2018, that they have the capacity to 
deliver what is required.  The Keeper does not anticipate any impact on work to 
complete the Land Register. 

 

269. We have also held discussions with the Lands Tribunal for Scotland and 
have worked with them in developing an SSI to allow them to hear appeals against 
security declarations in private.  They have not raise any concerns and we will 
continue to engage with them and the regulations develop and progress through 

the parliamentary process. 
 
Consideration by delegated powers and law reform committee 

270. The committee drew attention to the meaning of paragraph 15(a) to (c) 

of schedule 1 in their report.  They suggested that the reference to “company” 

could be clearer as the provision is not intended to refer to UK companies. 

271. The committee also pointed out that any reference to the Keeper of the 
Registers of Scotland be gender neutral. 

 
Scottish Government response 

 
272. Both points have been addressed in the re-worked regulations.   

 

 

 

Summary of changes between first and second proposed draft regulations  

There have been various minor and technical changes to the regulations, including re-

ordering some provision and adding in cross references.  A table summarising the 
substantive changes to the regulations is provided below. 
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Table summarising substantive changes to the regulations 
 

ISSUE RAISED HOW WE HAVE RESPONDED 

It is not clear whether Professional 
advisors are obliged ot register by virtue 
of Part 1 Schedule 1 of the draft 

regulations. 

A specific exemption has been added to 
Part 1 Schedule 1 for Professional 
advisors. 

The transitional period of 6 months is too 

short. 

Transitional period has been increased 

to 12 months. 

Details to be provided by associates. Provision added to the draft regulations 
for associates to be allocated unique 
reference numbers.  This change also 
means that the date of birth will still be 

captured, but not made publicly 
available. 

Associates to provide email addresses. No change to the regulations, but 
Registers of Scotland will consider 
whether there are benefits in requesting 
email addresses on an optional basis for 

operational purposes. 

More clarity is required about who is and 
who is not in scope of Part 1 Schedule 1 
of the draft regulations. 

Specific exemptions have been added to 
Part 1 Schedule 1, whilst retaining the 
general provision. 

Where a security declaration is refused 
by the Keeper and the individual wishes 
to appeal the decision, no personal 

details should be made public until the 
appeal process has concluded. 

We have drafted a separate SSI to alter 
the Lands Tribunal for Scotland’s rules to 
allow them to hear appeals in private.  

Decisions will be published as normal, 
but personal details will be anonymised.  
The SSI also allows the Tribunal to 
charge a fee of £150 – this is in line with 

the cost of appeals in relation to other 
Land matter.  We have also included a 
new provision (regulation 4(2) that states 
that the Keeper shall make an entry no 

sooner than 30 days after receiving the 
required information.  

Concern from stakeholders and 
committee around the executors being 
inadvertently criminalised. 

We have removed the criminal offences 
from regulation 23. 

The Delegated Powers and Law Reform 
Committee raised some minor points. 

Both points have been addressed in the 
re-worked draft regulations. 

Offences Offences have been removed from 

regulation 23 in relation to death, winding 
up or dissolution.  The criminal penalty 
we have proposed – a fine up to £5,000 
- is the maximum permitted under the 

2016 Act and applies to most of the 
offences and remains in place. 
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